HOSPITAL PARTICIPATION AGREEMENT
INCLUDING BUSINESS ASS8OCIATE AND DATA USE AGREEMENTS

NAME OF HOSPITAL: Natlvidad Medical Center, County of Monterey
HOSPITAL FEIN/TAX ID: 94-6000524
HOSPITAL ADDRESS: 1441 Constitution Blvd.

Salinas, Ca. 93908

This Hospital Participation Agresment including Business Associate and Data Use
Agreements (‘Agreement’) Is effective as of ths date signed by both parties ("Effective Date")
between Natividad Medical Center ("NMC"), 8 general scute care teaching hospital wholly owned
and operated by the County of Monterey, which Is a political subdivision of the State of Californla
("Hospltal") and the American College of Surgeons ("ACS”) and shall continus through the end of
the "Participation Perlod” as defined In Section 1 below.

WHEREAS, Hospital desires to participate in the ACS National Surgical Quallty Improvement
Program ("ACS NSQIP") and ACS desires {0 receive data from Hospital for inclusion in the ACS
NEQIP.

1. Participation Perlod. The “Participation Period" s defined as the period beginning on the
firstday of the month that Hospital's first Surglcal Clinleal Reviewer ("SCRY) participates in the
training session and will continue for the length of time described on Exhibit A, attached to and
made a part of this Agreement. ACS will send Hospita! & lefter confirming the commencement of
the Participation Period and its end date after the 8GR has registered and heen confirmed for the
SCR training sesslon.

2, Options. The ACS NSQIP has established participation levels (the "Option(s)"), sach of
which has associated data contribution requirements and fees. Hospital has chosen, and ACS
has confirmed, the Option indicated on Exhiblt A ("Hospital's Option®). Hospital will continye
participation in the chosen Option through the Participation Period unless ACS and Hospital
mutually agree in writing to change the Hospital's Option and amend this Agreement accordingly,
ACS will conslder the timing of data reporting cycles to determine when participating hospitals will
have an oppoertuntty to select a different Cptlon,

3 Contribution of Data. Hospltal agrees to contribute certain data {the "ACS NSQIP Data")
to a proprietary database established by the ACS (the ‘ACS NSQIP Database"). Hospltal must
submit its ACS NSQIP Data in accordance with the data reliability standards established by AGS
NSQIP. Hospital agrees to contribute a set number of cases based on the minimum data
contribution requirements for Hospitel's Option as established by AGS NSQIP and generally
described on Exhiblt B. Hospital will submit data in the format as required by ACS NSQIP via the
officlal ACS NSQIP web-based data collestion system (“Workstation") with standardized fields as
developed by AGB andfor ACS authorized vendor(s). Hospital agrees to use an ACS authorized
vendor and ACS will not be requtred to acespt dafta from any other vendor. Hospital shall retaln
ownership of the data It submits to the AGS NSQIP and, sublect to the terms and conditions set
forth herein, hersby grants to ACS a non-exclusive, perpetual, irevocable license to utilize the
ACS NSQIP Data contributed to the ACS NSQIP and to share it with other participants for
purposes of quality improvement/benchimarking in the area of health ware, or for related Research
purposes in the area of health care (as further descrived In Section 13.b.iv. below).




4, Fegs. Hospital agrees to pay to ACS an annual fee for participation in the ACS NSQIP
for the Participation Period described on Exhibit A. Hospital shall pay additional fees as
described in Section 10, Data Collectors, end Sectlon 12,-Audits, as applicable,

5, Payment. Hospital will pay the annual fee for participation for each year of the
Participation Perlod, in advance, ACS will provids Hospital with an invoice for the first yaar of the
Participation Perlod upon recelpt of a fully executed Agresment. Thereafter, ACS will provide an
invoice thirty (30) days prior to the anniversary date of the Participation Perlod. Payment is due
In accordance with the County of Monterey Agresment for Services {"County Agreemant”),

8. Seryices Provided fo Hospital. ACS will pravide to Hospital the services described on
Exhibit C.

7. Hospital Requirements. Hospital will continuously comply with the particlpation
requirements described on Exhibit D and subject to change from time to time,

8, Access to and Use of Data, Hospita! will have continuous access to Hospital's own ACS
NSQIP Data. Hospital will alse have continuous access to cumulative non-risk-adjusted ACS
NSQIP Data of all contributors, In a manner that does not identify or permit [dentification of the
contributors, and presented for the purpose of comparison to national averages and peer groups,
Notwithstanding the ownership rights of contributing hospitals to the data submitted to the ACS
NSQIP, ACS owns all right, title, and Interest In the ACS NSQIP Database and the aggregated
data contalned thereln. ACS hereby grants to Hospital a limited, non-exclusive, revocable licanse
to ufilize these non-risk-adjusted ACS NSQIP Data for appropriate Internal purposes only, ACS
NSQIP will provide reports to Hospltal from time to time, which will contain risk-adjusted ACS
NBQIP Data, ACS hereby grants Hospltal & non-exclusive license fo use the risi-adjusted data
for appropriate internat and external purposes.

=3 Confidentiallty of Hospitas Identity. ACS will not release Hospital's ACS NSQIP Data In
any format or circumstance that identifies Hospital or its medical or professional staff or
employees as the contributor of its spacific data, except to the Hospital, as required by legal
process, or as specifically authorized by Hospital. If any legal demand for Hospital's ACS NSQIP
Data Is made upon ACS, ACS will promptly notify Hospital so that Hospltal may, at its option,
challenge the validity of the legal process, The provisions of this section shall survive any
termination or explration of this Agresment,

10. Data Collectors. Hospital agress to dedicate the required number of data collectors as
determined by Hospital's surgical volunte, Replacement and backup SCRs and additional staff
may attend the SCR training for a fee of $2,500 per Individual tralned.

11, Access to Warkstation, Hospital acknowledges and agrees that it is responsible for
controlling access o Hospital's own data and Hospital's Workstation st all times. Hospital wil
provide ACS NSQIP with a current and up to date list of authorized Hospltal users with a need to -
acoess the Workstatlon, Hospital agrees to promptly notify ACS NSQIP of any changes to its list
of authorized users, Including additions and deletions to the llst of authorized users.

12. Audits. In order to monitor the quallty of the data entered Into the ACS NSQIP system,
Hospital agrees that ACS or Its agents may from time to time conduct on-slte and/or remote
audits of Hoepital's data and collection procedures. AGS will provide af least ten (10) business
days notice of an on-site audit. To the extent medical records are needed to conduct the audit,
ACS wili request and Hospital will provide only the minimum necessary portions of the record
needed for the audit. Additional audits may be required by ACS NSQIP or requested by Hospital
for an additional fee of $3,500 per audtt,
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13. Business Assoclate and Data Use Provisions, ACS NSQIP requires Hospital to Disclose

to ACS and for ACS to Use and Disclose patient Protectsd Health Information (“PHP), inciuding
Elactronic Protected Health Information ("EPHI"), as those terms are defined In the Health
Insurance Portabliity and Accountabllity Act of 1888, Inciuding the Administrative Simplification
provisions, the Secratary of Health and Human Services regulation modlifications for 45 CFR
Parts 160 and 184, the HIPAA Privacy Rule ("HIPAA") and the Hesalth Information Technolagy for
Eceonomic and Clinleal Health Act (*HITECH") and the State of California Confidentiality of
Medical Information Act ("CMIA"), California Civil Code Sestion 56 et seq., Senate Bill 541,
enacted September 30, 2008, and Assembly Blll 211, enacted September 30, 2008 and the
reguiations issued thereunder (collectively, the “HIPAA and CMIA regulations”). The parties
acknowledge that California law may include provisions more stringent and more protective of the
confidentiality of heaith informatlon than the provisions of HIPAA, These Uses and Disclosures
are for purposes of conducting data analyses that relate to Hospital's Health Care Operations,
Including but hot limited to Data Aggregation and Yuailty assessment, The ACS NSQIP also may
from time to time require the Disclosure of PHI in the form of a Limited Data Set for ACS to
provide services to Hospital refated o Its Health Care Operations and for Research purposes.
The HIPAA and CMIA Regulations requlre Hospital and ACS to enter into a Business Assoclate
Agreement and a Data Use Agreement to protect PHI and EPHI and Limited Data Sets, The
parties agree that the provislons of this Ssction 13 constitute the equivalent of a Business
Assoclate Agreement and a Data Use Agreement,

a. Definitlons. Capitallzed terms used but not otherwlise defined in this Agtesment
will have the meaning ascribad to them in the HIPAA Reguiations. PHI and EPHI
will have the meaning ascribed to them In the HIPAA and CMIA Regulations, but
for the purposes of this Agreement wili refer solely to PH! transmitted from or on
behalf of Hospltal to ACS or an agant or subcontractor of ACS, or sreated by
AGCS or its agent or subcontractor on behalf of Hospital, Uniess otherwise
specified, PHI will include EPH! for purposes of this Agreement, Limited Data
Seat will have the meaning ascribad to *Limited Data Set” In the Privacy Rule, but
for the purposes of this Agrsement wilf refer solely to Limited Data Sets
transmitted from or on behalf of Hospital to ACS or an apent or subcontractor of
ACS, of created by ACS or its agent or subcontractor on behalf of Hospital. The
parties agree that ACS is a Business Assoclate and Hoapital Is a Covered Entity
under the terms of the HIPAA Regulations. In the event of an inconsistency
between the provisions of this Agreement and mandatory provisions of HIPAA,
as amended, the HIPAA Privacy Rule shall control, In the avent of an
inconsistency betwsen the provislons of this Agreament and mandatory
provisions of CMIA, California law shall control. Where provisions of this
Agreement are different than those mandated in HIPAA and GMIA, but
nonetheless are permitted by HIPAA and CMIA, the provisions of this Agreemant
shall control,

b. Specific Permitted Uses and Disclosures. Except as otherwise specified In this
Agreement, ACS may Use or Disclose PHI on behalf of, or in order to provide
services to, Hospital to the extent such Use or Disclosure Is reasonably
necessary to faclitate Hospltal's particlpation In the ACS NSQIP, provided that
such Use or Disclosure of PHI would not violate the HIPAA and CMIA
Regulations If done by Hospital, Without limiting the generallty of the foregoing,
Hospltal further agress that ACS may Use and Discloss the PH| received for the
following specific purposes:

i.  Toanalyze, aggregats, produce and publish data on clinical patterns of
dlagnosls, treatment and outeomes of patients to assist with Health Care
Operations;

ii. To produce reports of aggregated, de-ldentified data and data not Identifiable
by contributing hospital that describe the diagnosis, treatment and outcormes
of patlents to assist with Health Care Operations;
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ill. To evaluate hospital performance, develop effective Interventions to Improve
olticomes at the natlonal and local Isvel, and provide fescdback In the form of
an individual facllity’s ACS NSQIP Data benchmarked agalnst regional and
national ACS NSQIP Data to asslst with Health Care Operations; and

iv. Tooreate, Use and share Limlted Data Sets with ACS NSQIP participanits

and with other regsarchers for Research in the area of health care, subject to

the provisions of Subsaction 13.c.vil. and 13.e. below.

For data aggregation services, If to be provided by ACS for the Health Care

Opsrations of Hospital. For purposes of this Agreernent, data aggregation

services means the comblning of PHI by Busingss Associate with the PHI

recalved by ACS in Its capacity as & Business Assoclate of another Covared

Entity, to permit data analyses that relate to the Health Care Operations of

the respective Covered Entlties.

General Uses and Disclosures,

I, Except as otherwise limited In this Agreament, ACS miay Use PHI for the
propsr management and administration of ACS or to carry out the lagal
responsibliities of ACS,

. Except as otherwise limited In this Agresment, ACS may Disclose PHI for the
proper management and administration of ACS, provided that Disclosures
are Required By Law, or ACS otherwise obtains reasonable assurances from
the person to whom the PHI s disclosed that the person will (a) protect the
confidentiality and security of the PHI, (b) Use or further Disclose It only as
Requited By Law or for the purpose for which it was disclosed to the person,
and {c) notify ACS of any Instances of which the person is aware that the

. confidentlallty or securily of the PH! has been breached,

iii. Nothlng In thls Agreement will be interpreted to prevent ACS from Disclosing
PHI in accordance with the HIPAA Regulations, 45 CFR 164.502())(1), and
CMIA conceimning Disclosures in the public interest, or other permissible Uses
or Disclosures by a Business Associate as set farth ih the HIPAA and CMIA
Regulations. .

Iv. Except as otherwise fimited (n this Agreement, ACS may Use and Disclose
PH! to provide Data Aggregation services to Hospital as permitted by 46 CFR
164,504(e)(2)(1)(B).

v.  ACS may de-ldentify any PHI, provided such de-identification conforms to the
requirements of 45 CFR 164.614(b) and CMIA, including without limitation
any documentation requirements. ACS may Use or Disclose such de-
ldentified information at Its discretion, as such de-identifled Information does
not constitute PHI and s not subject to the terms of this Agreement; provided
that such Use or Disslosure I$ otherwise conglstent with this Agreement,

vl. ACS may partially da-identify any PHI to creats a Limited Data Set, provided
such partial de-identification conforms to the Limited Data Set requirements
of 45 CFR 164.514(g)(2} and CMIA.

vil. ACSB may, consistent with thls Agresment, Use or Disclose PHI that congists
solely of Limited Data Sets to & thitd party for Research, Public Health, or
Haalth Care Cperations purpeses In accordance with the provisions of the
HIPAA and CMIA Regulations conceming Limited Data Sets, provided that
stch Use or Disclosure is (§) limited to the minimum Information necessary to
facllitate Hospltal's participation In the ACS NSQIP or for ACS's research
purposes; (i} is otherwise consistent with this Agreement; and (1} would not
viclate the HIPAA and CMIA Regulations if done by Hosplital. Consistent
with the HIPAA and CMIA Regulations and HHS' December 3, 2002
Guidance Document, the term Health Care Operations includes Data
Aggregation.

=<

d. Obligations of ACS as Business Assoclate.
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vi,

Vil

viil,
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ACS agrees not to Use or Distlose PH! other than as permitted or required
by this Agreement or as Required By Law.

ACS agrees fo use appropriate safeguards to prevent Use or Disclosure of
PHI by ACS or its agents or subcontractors other than as provided for by this
Agreement, [ncluding Adminlatrative, Physical, and Technlcal Safeguards
that reasonably and appropriately protect the Confidentlality, Integrity, and
Avalfabllity of the EPHI that ACS creates, receives, maintains or transmits on
behaif of Hospital. Without limiting the foregoing, ACS and/or ifs
subcontractors will, at its own expense, provide the equipment and software
services necessary to raasonably protect and safeguard the PH! consistent
with industry standards of similarly situated business assoclates.

ACS agrees to promptly report to Hospltal any Use or Disclosure of PHI not
autherized by this Agreement of which It becomas sware and any Security
Incident of which it becomes aware within 5 days,

ACS agrees to ensure thet any agent, including a subcontractor, to whom it
provides or who accesses Hospital's PHI or EPHI will agree to comply with
the same restrictions and conditions that apply to ACS through this
Agreement, including the Implementation of reasonable and appropriate
safeguards to protect EPHI and the provisions of Section 13.e. below.

ACS agrees to make its internal prattices, books and records refating to the
Uss and Disclosure of PHI and EPHI recaived from, or created or recelved
by ACS on behalf of Hospitat and ACS's Administrative, Physical and
Tachnical Safeguards for EPHI, available fo the Secretary of the U.S.
Department of Health and Human Services (“Secretary”), during reasonable
business hours, for purposes of the Secretary determining Hospital's
compltance with the HIPAA Regulations. .

if PHI provided to ACS constitutes a Designated Racord Set, ACS agrees to
provide Hospital with timely access to such FHI, upon reasonable advance
notice and during regular business hours, or, at Hospital's request, to provide
an Individual with access to his or her PHI In order to meet the requirements
under 45 CFR 184,824 and CMIA concerning access of Individuals to
Protested Health Informatlon. In the event an Individual contacts ACS or its
agent or subcontractor directly about gaining access to his or her PHI, ACS
will not provide such acoess but rather wiil promptly forward such request to
Hospital,

If PHI provided to ACS, or to which ACS otherwlse has access, constitutes a
Designated Record Set, ACS agrses to make timely amendiment(s) to such
PHI as Hospltal may reasonably direct or agree to pursuant to 46 CFR
164.526 and GMIA, In the evant an lndividual contacts ACS or its agent or
subcontractor directly about making amendments to his or her PHI, ACS will
not make such amendments, but rather will promptly forward such reguest fo
Hospital,

ACS agrees fo dosument Disclosures of PHI and Information related to such
Disclosures as would be required for Hospital to respond to a request by an
Individua! for an ascounting of Disclosures of PHI In accordance with 45 CFR
164,528 and CMIA, In addltion, ACS agrees to provide promptly lo Hospital
or an [ndividual, upon Hospital's reascnable request, information collected In
accordance with this subsection In order to permit Hospital to respond to a
redquest by an Individual for an accounting of Disclosuras of PHI in
accordance with 45 CFR 164,528 and CMIA, Notwithstanding the foregoing,
this subzection will not apply with respsct to Disclosures made to carty out
Hospital's Health Care Operations or the Disclosure of Limited Data Set
Information, In accordance with the exceptions to 45 CFR 164,528 as set
forth In the HIPAA and CMIA Regulations,

ACS agrees to mitigate, fo the extent practicable, any harmful effect that is
known to ACS of an Improper Use or Disclosure of PHI or EPHI by ACS,




X,

In the event of an unauthorized Use or Disclosure that constitutes & Breach
of Unsecured PHI (as defined by the HITECH Act), ACS will notify Hospltal
without unreasonable delay but in no event later than five (5) calendar days
following the Discovery of such Breach. Such notice shall Include, to the
extent possible, the identification of each individuat whose Unsecured PH)
has been, or is reasonably believed by ACS to have been, acoessed,
acquired, used, or disclosad during the Braach, and such other avallable
information as Is required to be Included In the notification fo the Individual
under 45 CFR 164.404(c).

8. Dala Use Agreement Obligations, With respect o the Limited Data Sets that

ACS may create, Use and Disclose for Researah purposes pursuant to Section
13.b.Iv hereln, ACS agress that i
L

vl

vil,

will Use the Limited Data Set only for such Research purposes and will
Disclose the Limited Datz Set only to partiolpants In ACS NSQIP and other
researchers for Research In the area of health care In accordance with the
provislons of 45 CFR 164.512(1) and CMIA;

wiil not Use or further Disciose the Limited Data Set In a manner that would
viclate the HIPAA and CMIA Regulations if done by Hospital;

iil. - will not Use or Disclose the Limited Data Set other than as permitted by this

Agreement or as otherwise Requlred By Law;

will use reascnable and appropriate safesguards to prevent Use or Disclosure
of the Limited Data Set other than as provided for by this Agreement,
Including Administrative, Physical, and Tachnical Safeguards that reasonably
and appropriatsly protect the Confidentlality, Integrity, and Avallability of the
slectronic Limited Data Set that it creates, recelves, maintains, or transmits
on behalf of Hospital as required by 45 CFR 164,314 and CMIA;

will promptly report to Hospltal any Use or Disclosure of the Limited Data Set
not provided for by this Agreement of which It bacomes aware and ahy
Sscurlty Incident invaiving the Limited Data Set of which it becomes aware
within five (5) calendar days of discovering such Impreper access, uss of
disclosure, In addition, ACS agrees to mitigate, 1o the extent practiceble, any
harmful effect that is known to ACS of a use, disclosure, or access of
Protected Health Information by ACS in violation of the requirements of this
agreement; '

will ensure that any ACS NSQIP participants or other researchers, and any
agents or subcontractors to whom it provides the Limited Data Set,
confractually agree to the same restrictions and conditions that apply to ACS
with respect to such information: and

will not uss the Limited Data Set to identify or contact the Individuals who are
the subject of the information, Nothing Ih this subsection will be Interpreted
to limit ACS's ability to provide its Data Aggregation and analysis services as
otherwise provided by this Agreement.

f General Oblluations of Hospital.

[

lif.

Hospital rapresents and warrants that it has developed and makes available
to alf patients a Notice of Privacy Practices that complies with 46 CFR
164.820 and CMIA and any other applicable provisions of the HIPAA
Regulations. Hospital will provide ACS with a copy of its Notice of Privacy
Practices upon request,

Hospital shall notify ACS of any limitation(s) in Hospital's Notice of Privacy
Practices, to the extent that such limitation may affect ACS's Use or
Digclosure of PHI,

To Hespital's knowledge, as of the Effective Date, all Disclosures of PHI
made to ACS are permissible Disclosures under the HIPAA and CMIA
Regulations, and no Individual has restricted Disclosurs so as o make the
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Disclosure to ACS impermissible. Hospltal will notify ACS of any restriction
on the Use or Disclosure of PHI that Hospltal has agreed to In accordance
with the HIPAA Reguilations, 45 CFR 164.522, and CMIA If-such restriction
affects ACS's Use or Disclosurs of PH!,

iv. Hospital wilt not ask ACS to Use or Disclose PHI In any manner thef would
not be permissible under the HIPAA and CMIA Regulations if undertaken by
Hospltal; provided that Hospital may, as otherwise permitted under this
Agreement, request that ACS Use or Disclose PH| for the purposes of Datg
Aggregation or the proper management and administrative activities of ACS
or to carry out the legal responsibillties of ACS, as provided for in 45 CFR
164.504(e)(4) and CMIA,

14, Hospital's Confidential Business Information. In addition to the patient confidentlality

protections above, ACS will take raasonable steps to protect the confidentiality of all other non-
patient information concerning Mospital that It recefves or fieneratas in connection with this
Agreement and that Hospital designates as confidentlal, ACS will use such information sclely to
carry out this Agreement and will not disciose such information without Hospital's prior written
approval or as Required By Law. The provisions of this section shall survive any termination or
expiration of this Agresmant,

15. Use of Name. Nelthar ACS nor Hospital shall use the hame or logo of the other party or
of any of its afflliates, or any variation or acronym thereof, without the prior written consent of the
other party, except that ACS may Include the name of Hospltal in lists of participants in the ACS
N8QIP, and Hospltal may state thiat Hospital participates in the ACS NSQIP.

186, Termination.

. (a) ACS reserves the right to terminate this Agreement upon thirty (30) days prior
written notice to Hospital, If Hospital raterially faits to fulfill the terms of the Agresment or
materlally violates Its conditions, In which case ACS will not refund fees previously pald by
Hospital, Hospifal may terminate this Agresment at any time, provided that Hospital will be
obligated to pay (fo the extent Hospital has not already paid) the fees calculated as follows: (i) all
fees applicable for the then-current Participation Perlod if the Partiolpation Period is one (1) year;
or () If the Participation Period is three (3) years, zll fees applicable for the then-current one (1)
year period calcuiated without application of any multi-year discount, plus the amount of the multi-
year discount for prior years during the then-current three-year term.

(o) I AGS is in materlal breach of this Agreement and falls to correct or cure sueh
breach within thirty (30) days fellowing written notice from Hospital, then Hespital may terminate
this Agreement. ACS may also terminate this Agreement prior to the end of a Particlpation Perlod
if ACS suspends data collection, In either case ACS will refund to Hospltal the pro rata portion of
fees pald by Hospital for the unfulfilied portion of the year for which the annual fee was pald,

17. Effect of Termination on ACS Obligation to Destroy ar Protect Data. Except as provided

below, upon termination of this Agreement, for any reasoh, ACS will, at Hospital's direstion, refurn
or destroy all PHI! received from Hospital, or created or receivad by ACS on behalf of Hospital,
and ACS will retain no coples of the PHI, Data contained In & Limited Data Set shall not be
subject to the obligations of thls section provided that the Data Use provisions pertalning to such
Limited Data Set that are set forth above will survive any termination or expiration of the
Agreemernt. In the svent that ACS reasonably determines that returning or destroying the PH! Iz
infeasible due to inclusion of the PHI in ACS's database o for other isgitimate reason, ACS will
give Hospital & statement of reasons why the retum or destruction of the PH! is infeasible, As the
sole consequence of such determination, ACS will extend the protections of this Agreement to
such PHI and limit further Its Use and Disclosure to those purposes that make the return or
destruction infeasible, for so iong as ACS maintains such PHI, The obligatlons of this section will
survive any termination or explration of this Agreement,
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18, Effect of Termination on Proyislon ¢f Data fo ACS. The parties acknowledge and agree

that the provislon of any PHI to' ACS In accordance with this Agreement is conditioned upoh this
Agreement belng in full force and effect, Thersfore, upon termination of this Agresment, the
parties agres that Hospital will refrain from submitting PHI to AGS, and ACS will refrain from
accepting PHI from Hospital,

19. Force Maleure., Nelther party shalt be able for fallurs to meet any requirements of this
Agreement, and this Agresment may not be terminated for such cause, If such failure Is due fo
electrical outage, strike, natural disaster or other event bayond the controt of the party, which
makes performance impossible or Impractical,

20. No Warranty; Limitation of Liabllity: Indemnification,

Disclalmer of Warranty, Te the maximum extent permitted by applicable law, ACS NSQIP and
the services provided by ACS hereunder ("ACS NSGIP Materlals™) are provided “as is" with all
faults, and ACS disclaims any and all express or Implied representations and warrantles with
respect o the ACS NSQIP Materials, inciuding any express or implied warranty of
merchantability, fitness for a partioular purpose, acouracy, non-Infringement, or that the ACS
NSQIP materials will operate error free, uninterrupted or bs frae of viruses. The antire risk as to
the selection, safisfaction quality and performance and use of ACS NSQIP materials shall be with
hospital,

Limitation of Liability. To the maximum extent permitted by applicabls law, In no avent shall ACS
be liable for any Indirect, special, incldental, consegusntial, purilitive, or exemplary dammages
(Including damages related to delays, Ioss of data, interruption of service or loss of use, business,
revenue, or profits) in connection with this agreement, use or | nability to use the ACS NSQIP
Materlals, urider any lagal theory, even if ACS has been advised of the possibility of such
damages. In no event shall ACS be liable for any third party claim. Liabliity for damagas shall be
limited and/ar excluded as provided in this agresment, even if any excluslve remsdy provided for
In this agreement fails of its essential purpose,

indemnification, Each party (the “Indemnifying Party”) agrees to indemnify, defend and hold
harmless the other party (the "Indemnified Party"), Its directors, officers, employees and agents
from any and all llabilities, claims, damages, loss and costs {including reasenable attorney’s faes)
to the extent arising from the negligent acts or omissions or willful misconduct of the indemnitying
Party related to Section 13 of this Agreement and/or a violation of HIPAA related to this
Agreement. Notwithstanding anything hereln to the contrary, nelther party shall be liahls for
Indlrect, special, or consaequentlal damages.

21, Miscellaneous.
a. Regulatory References. A reference in this Agreement to a section in the HIPAA

and CMIA Regulations means the section as In effect or as amended and for which compliance s
requlred.

b. Amendment. Any amendment to this Agreement must be In writing and signad
by each of the parties. The parties agree to amend this Agreerment from timie to time as
hecessary for the parties to comply with the requirements of federaf and applicable state faw and
regulations including the HIPAA and CMIA Regulations and the HITECH Act of 2009, Either
paity may request that the other party amend this Agreament in order to comiply with applicable
state and faderal law and regulations, if affer a reasonable period of good falth negotiation, an
amendment of this Agreement Is not achleved to the satlsfaction of both parfies, then slther party
may terminate this Agreement without penalty. In the evant the parties engage In negotiations
undertaken in accordance with this subsection, the parties may suspend during such perlod of
negotiation any provision of this Agreement requiring or obligating either party to Use or Disclose
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PHI In & manner that elther party reasonably balisves would violate any applicable state or
federal law or regulation, including without limitation the HIFAA and CMIA Regulations.

c. Inferpretafion. Any ambiguity in this Agreement will be resolved in faver of a
meaning that permits Hospital and ACS to comply with HIPAA and CMIA and applicable state
and federal laws and regulations.

d. Asslanment. Except as otherwise provided herein, neither party may without the
written consent of the other assign, delegate or ofherwise transfer this Agreement or any of its
rights or obligations under this Agreetnent,

8, Severability. If any part of this Agresment is detarmined to be invalid, illegal or
unenforceable by any Act of Congress, state legislature, or by any regulation Issued by the United
States or a State, or daclared null and void by ary court with vaiid jurisdiction, then the patifas wil
modify such pat, If possible, to conform to the law, and the remalning parts will be fully effective
and operative insofar as reasonhably possible.

f. - Entire Agresment. This Agresment and the County Agresment constitute the
entire understanding and agreement between the parties conoerning the subject matter of this
Agresment, and supersedes all prior negotlations, agresments and understandings between the
parties, whether oral or In writing, concerning its subject matter,

¢, Jutisdiction. Intentionally omitted.
h. Third Party Beneficiaries. ACS and Hospltal agree that Individuals whose PHI is

Used or Disclosed to ACS or its agents or subcontractors under this Agresment are not third-
party beneficiaries of this Agreament,

3 Walver. No provision of this Agreemsnt may be waived except by ah agreement
In writing signed by the walving party. A walver of any term or provision shall not be construad as
a waiver of any other term or provision.

I Relationship of the Parties. The parties are Independent contractors of each
other. Nothing In this Agreement shall be construed to create an employer/employee, joint
venture, or other similar reiationship betweean the parties. Neither parly shall have the right fo
exercise control or direction over the business of the other party,

k. Authority. The undersigned represent and warrant that they are authorlzed to
enter into this Agreement on behalf of the party he or she represents, and that this Agreement wili
be binding on such pary, and its officers, directors, agents, and smployees.

L Insurance. ACS Agreas to malntain Insurance that ACS determines in its sole discretion
is reasonable. .

m. Notiges, Any notices required pursuant to this Agreement shalf be in writing and
sent by US Mall, personal delivery, next-day express mall, or by facsimile addressed as identified
below,

American College of Surgeons Hospltal:
Attn: Gay Vincent

633 North Saint Clair Streat

Chicago, Il 80611

Fax: 312-202-5025
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vincent, CPA MBA
Ch%éf Fmami’al Officer

Print Name and Title of person on bohalf of fhe
Amaerican College of Surgeonsg

Uoey Umiondt 3i2)i>

Signature of pe on on behalf of the Date
American College of Surgeons

"\!va (ls)«u Qf "“(W lys

Print Namé and Title of person accepting on

behalf of Hospital

EQ ‘f%\ “"( 143 (r Y
Signature of person acceptmg on behalf of Date
Hos pital 3

INDS0! 1363800v1
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ACS

NSQIP

EXHIBIT A

SERVICE LEVEL OPTIONS

NAME OF HOSPITAL: Natlvidad Madical Centar
HOSPITAL ADDRESS: 1441 Constitution Bivd

Salinas, CA 93806

SELECTION OF TERM FOR PARTICIPATION PERIOD:

The "Participation Perlod” is defined as the period beginning on the first day of the month that Hospltal's
first Surgical Clinical Reviewer ("SCR") participates in the training session and will continue for the length
of time described on Exhiblt A, attached tv and made a part of this Agreement, ACS will send Hospital a
letter confirming the commencement of the Participation Period and its end date after the SCR has
registered and been conflitmead for the SCR training session.

Select the t 4 for the Parficipation Perlod:
o
L

0 . Thirty-six (36) consecutive months

Twelve (12) consecutive months

SELECTION OF HOSPITAL OPTION:

The ACS N8QIP has estabiished participation levels (the "Option(s}"), 8ach of which has associated data
contribution requirements and fees, Hospltal has chosen, and ACS has confirmad, the Optien indicated
on Exhibit A (*Hospital’s Option"). Hosplital will continue participation In the chosen Option thratigh the
Participation Period unless AGS and Hospital mutually agree in writing to change the Hospltai's Option
and amend thls Agreement accordingly, ACS will consider the timing of data reporting cycies to
determine when partictpating hospltals wiil have an opportunity to select & different Option.
Sealect one of the following as Hospltal's Opfion:

v ACS NSQIF Essentials

v General & Vascular Surgery

[0 Multispecialty (Must also complete and attach the Muftispscialty Case
Volume and SCR Worksheat)

[ ACS NBQIP Small & Rural

1 Rural (Hoepital zlp code falls under Rural Urban Commuter Area (RUCA)
data codss 7,0 through 10.6.)

1 Small (Hospital performs fewer than 1680 +/- 5% cases per year.)

Name of Hospital: Natlvidad Medical Center Page T of 3



] ACS NSQIP Procedure Targsted
00  General & Vascular Surgery
00 Multispecialty

[ AGS NSQIP Measures

]} ACS NSQIP Pediatric

SELECTION OF ANNUAL FEE:

The Hospital agrees to pay to ACS an annual fee for participation in the ACS NSQIP for the Participation
Period. Detalled below Is & current Pricing Guide to the ACS NSQIP Optlons. The annual fee that
applies to the ACS NSQIP Optlon of cholce will be fixad for the term of the Participation Perlod as
selected above, Addltional fees may apply as described In Section 10, Data Collectors, and Section 12,
Audits.,

Select tha Annual Fea that applles to the ACS NSQIP Option of choice:

v $27,000 ACS NSQIP Essentials
$10,000 ACS NSQIP Small & Rural
$29,000 ACS NSQIP Procedure Targeted

$15,000 ACS NSQIP Measures

O o o O

$29,000 ACS NSQIP Pediatric

SELECTION OF ANNUAL DISCOUNTS:

ACS wlli determine on an annual basis If Hospital qualifies to recelve a discount(s) based on certaln
criteria, Small and Rural Optlon and Measures Option patticipants are not ellgible for any discounts,

Salect the 3 Year Contract Discount if a 3-year term for the Participation Perlod has been selected
above:

] ($1,560) 3 Year Contract Discount
+  Hospital will recelve an annual discount of $1,500, i.e. discounted each year fa 3-year
term Participation Perlod selected above,

Hospitals are eliglble for either a System Discount o a Collaborative Discount, but not both. Stmall and
Rural Option and Measures Option hospitals that are part of & system may be counted toward the system
volume threshold requirements so that larger hospitals in the system may qualify for a System Discount.

Name of Hospltal: Natlvidad Medies| Centar Page 2 of 3




Select elther System Discount gr Coflaborative Discount:

0

($3,500) Systern Discount

Name of Systenn:

System Discount:

Must meet the ACS definition of a ‘System.” A *System” is defined as two or more
hospitals that are owned, lessed, or contract managed by a central organization,

§ or more hospltals from a system must enroll in ACS NSQIP In order for any one of them
to recelve a system discount or 100% of the hospital system, If less than 5 hospitals In a
system. Discount is $3,500 per hospltal per year.

For any hospital that parficipates In the ACS NSQIP prior o thelr system meeting the
system discount requirements, that hospital will be entitled to the discount at the time of
their next conitract (or if on a three vear contract, at the time of their next annual nvoice)
once their system meets the threshold requirsments.

Hospltals in 2 system may participate in different options,

($3,500) Collaborative Discount

Name of Collaborative

Collaborative Discount:
Hospital must be part of an ACS NSQIP recognized collaborative, The definltion of an
ACS NSQIP “resognized collaborative” ncludes the following:

» Must have & formal data sharing agreement signed batween the
participating hospitals and the ACS NSQIP

> Must hold quarterly meetings and produce meeting minutes

» Focused on surgical quality improvement activities

Hospitals In a collaborative may participate In differant options.

($2,000) Pediatric Discount
Name of Adult Affillate

Pediatric Discount:

Available only to Pediatric hospitals.

Pediatric hospitals are eligible for an annuat discount if thelr aduit affiiate hospital also
participates In ACS NSQIF Classic, Essentials, Small and Rural, Procedure Targeted, or
Measures.

Name of Hospital: Natividad Medical Center ' Page 3 of 3




EXHIBIT B
ACS NSQIP Options

Fresstanding

Any haaplial Any hospital Small and rural Any hospital Any haspHal
hosplisls Gonoral Aouls Cere
Chlidren’s Hosplial
{Small defined as
parforming fawer Chlidren's Hosplhtal
than 1680 +- 6% within Larger
OE86Y per year, Hospital
Rural defined aa
RUCA dete codas Specisity Chlildren's
7.0shrough 10.6.) Hespltal
3anaral Acuts Care
Hospital with
Pedlatiio Wing
- Hosplials wantlng Hospitals wanting to Smalf and rural Larger hosplials; Those Hoaruals witha Hospitale with inited
© addlilonal data tor collect only the hosphials wi/ CPT codes avallable Padlatric populatlon | resourcss and need to
rasearch purpogss gssanﬂai alaments for within the hosplisl foous on Q! efforls
| Purpo sas

: Approximatsly €0

Approximately 48

Approximalaly 48

*Core" set of

Approximately 84

Approximalaly 25

“Clinlcal Varlablas | *Clinical® Varietlea “Gllnloal” Variahlen approximalely 48 “Clinical Yariables *Clitleal’ Variabloy
*Clinteal* Varlables
(Bubsat of Glessls) {Same as + Procaduta spaciiic
Essentiala) varlables
('Core” snl 1s the seme
| as Essantlals)
l GenerallVascular GeneralfVasciiar Multispecially GeneralAaaculer Moltiapotialty Mulllapaclaty
. Mulilspocialy Multlspeolaly Muttlapaciaity
]
| General/Vescular » | Gensral/Vascular o Maximum =180 Minlmum =1650 cases Maxlenum = 1400 Mewimum = 840 cases
I ] i 1680 cases per 1880 casas por yoar (or | cases per year por yeur 0B8e8 por year per ysar
i i q year (or afl cases I | all cases Il loss than
| I 1 loss han 1680} 1680} (Exact volume
] d dependant on the # of
! I Muitiapeolally = Mullspacialty w 20% tarpelsd procedures
] 20% total casa totel case volume by selacted and hoaplial
. ! 5 voluma by speclally | speclalty (minimum volurne for aach of thase
: {minimum 1680 1680 eases or ail cases procedures)
: casez orall cases If | If lsas than 1680)
Ies3 fhan 1680)
i !
! General/Vaseular = | GeneralfVasoular = 40 All cazes 15 "Qore Cages” per 8 Multispeclalty = 35 Multlgpacialty = 20
: ) 40 vases per 8 day | cases por 8 day oycle {100% ceplurs) day oycle casay por 8 day casas per § day cycla
l | Gydls {use NBQIP slandard cyols
] Muitlspaciaily n May be sampling meltiodology lo
F Multispecialiy = more that 40 cases per solest 0a%6S)
May be more than 8 duy cycle « dependant
40 duses per & day | oh volume 26 “Procedure Targeted*
cyola ~lapendent Caepy per B day oycle
[ on volume {or more If addtional
FTEa avallabla)
: 1 FTE Minknum 1 FTE Minimum VAFTE for upte 400 | { FTE Minlmur 1 FTE Minfmum % FTE Mihirmm
: . ] cagap
; ! I May ba more for May be more for Y FTE for upto 800 | May he more If haspltal
H ' t Mulispacisity- Multispeclaliy- ¢asas ¢hoosos o collgdl more
usa formula: # use formula; # cases Y FTE forup o than 1,660 "Targeted”
a4 Gaspa requlrad{ 1680 = # FTE 1200 cases provedures per yoar
i G4 requirad/1800 = raquired 1 FTE for up 1o 1860
i FTE required oases
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EXHIBIT C
SERVICES PROVIDED TO HOSPITAL

A. SCR Training, Education & Support
The ACS NSQIP Wil provide tralning, sducation, and support to the Surgical Clinical Reviewers (S8CRs):

s Initial Training Sesstons for new SCRs

+ SCR Conference Galls

s Clinleal Support and Communicationg
In addition, the ACS NSQIP wiil provide:

«  SCRJob Desaription and Hiring Qualifications Document
B, Monitoring of Data A corual Rates and Data Sampling Methodologles
The ACS NSQIP will monitor accrual rates and data sampling methotlologles and make
recommendations for Hospltals that are not meeting the Program requirements. These Hospltals will then
bs contacted directly to discern the reason for any discrepancles and to discuss a plah of actlon for
correcting them.
C. Clinical Performance Improvement Reports
The ACS NSQIP has developad a set of reparts for use by the Hospltats In support of thelr Clinioal
Parformance Improvement efforts, These reparts will allow Hospitals to view their surgleal data n
summary and detall and to benchmark thelr results against other parficipation hospitals. These reports -
include:

s Non-Rigk Adjusted Online Reports & Benchmarking Tools

» Risk Adjusted Semiannual Reports
D. IT and Customer Service Support
The AGS NSQIP will supply customer service and technical support to Hospitals including the set up of
new Hospitals; phone and email support; quaiity assurance and manitoring of software performance;
occaslonal and reasonabls ad-hos report generation for Hospitals; help desk support for SCRe; software
set-up and support for workstation software; and softwers and application maintenance and
enhancement, :
E, Software

The ACS NSQIP Workstation and XML Uploader (a data automation schema) are avallabile to Hospltels
to Increase productivity of data cellection, '
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EXHIBIT D :
HOSPITAL PARTICIPATION REQUIREMENTS

Requirements for a Hospital’s participation in the AC8 NSQIP:

A. ACS NSQIP Program Administration and Oversight at the Hospltal;

«  Commitment from the Hospital's Chief of Surgery or delagated surgeon to serve as Surgeon
Champlon (SC) and to overses ACS NSQIF implementation and administration at the Hospital,

» Participation of the SC on program conferencs calls.

* Funding for the SC or his/her deelgnee to attend a national ACS NSQIP meeting once per yaar,

B. Data Collaction by a Tralned Surgloal Clinlcal Reviewar {SCR):

¢ Hospital agress to hire a qualified, dedicated SCR to

collact and submit data to the ACS NSQIP.

* This SCR wiil be dedicated to the ACS NSQIP and wiil be provided with necessary access to
medical records and patient Information (paper or electronic) for collection of ACS NSGQIP data

elaments.

* The SCR must succassfully complate the ACS NSQIP training program, any required or
associated exams, and participate In on-going tralning, conféerences, and conference calls,

= Haspital agrees to provide funding for the SCR to attend a national ACS NSQIP meeting once per

year,

+ Inthe event that the SCR Iz on extendad leave or has chosan to lsave the position during the

program year, Hospital is expected to identify a back-
assume the role of data collector,

C. Payment of Annual Fee:

up SCR rezdy to parlicipate in training to

* Anannual fes pald to the American College of Surgeons will cover the cost of patticipating In

ACS NSQIP;

ACS NSQIP wahsite

Wab-basad Workstation

XML Uploader

Data verification and encryption

Data analysis

Report production

Inter-rater reliabllity determination and audits
Tralning and support for one SCR

On-line Benchmarking

Semiannual Report

S o0CQo0OCO OO0 QO
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