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PREFACE

This financial assistance award, executed by the Economic Development Administration (EDA) and the

recipient (Recipient), together with the EDA-approved project budget and scope of work, these revolving

loan fund (RLF) standard terms and conditions, special award conditions, and all applicable federal
statutory and regulatory requirements as incorporated by reference (e.g., all applicable statutes,

 regulations, Executive Orders, Office of Management and Budget (OMB) Circulars), constitute the

complete requirements, hereinafter referred to as the “Terms and Conditions,” applicable to this EDA
investment.

The Recipient and any sub-recipient must, in addition to the assurances made as part of the application
for investment assistance, comply and require each of its borrowers, contractors and subcontractors
employed in the completion of the project to comply with the Terms and Conditions of this Award.

This award is subject to the laws and regulations of the United States. Any inconsistency or conflict in
the Terms and Conditions specified in this award will be resolved according to the following order of
precedence: public laws, regulations and applicable notices published in the F ederal Register, Executive
Orders, OMB Circulars, EDA’s RLF standard terms and conditions, and special award conditions. A
special award condition may take precedence on a case-by-case basis over a standard term or condition
when warranted by specific project circumstances. Generally, these RLF standard terms and conditions
provide the basic requirements for RLF awards; however, the specific facts of the grant award may allow .
for variances.

Some of the terms and conditions herein contain, by reference or substance, a summary of the pertinent
statutes or regulations published in the Federal Register or the Code of Federal Regulations (C.F R,
Executive Orders, OMB Circulars or the assurances (Forms SF-424B and SF-424D). To the extent that it
is a summary, such provision is not in derogation of, or an amendment to, any such statute, regulation,
Executive Order or OMB Circular.




PART I
GENERAL REQUIREMENTS AND RESPONSIBILITIES

Purpose. The Economic Development Administration’s (EDA) grants to
capitalize or recapitalize revolving loan funds (RLFs) are most commonly used
for business lending, but also may be established for public infrastructure lending
or other authorized purposes involving lending. Generally, under EDA’s RLF
program, an RLF is capitalized with a combination of EDA grant funds and non-
federal matching funds. The requirements set forth in these RLF Standard Terms -
and Conditions are applicable to RLFs that provide business lending to private
borrowers. If the Recipient intends to use the RLF funds to make loans to public
entities, EDA will include a special award condition in the Award to
accommodate non-business lending activity. ‘ '

Authority. EDA was established under the Public Works and Economic
Development Act of 1965, as amended (42 U.S.C. § 3121 et seq.) (PWEDA).
The regulations implementing PWEDA are published at 13 C.F.R. chapter III.
The Department or EDA may issue changes from time to time to the regulations
and other requirements and policies that apply to the Award. Such changes may
upon occasion increase administrative or programmatic flexibility in
administering the Award. The implementation of any such regulatory,
administrative or programmatic change in administering the Award must have
prior EDA written approval. See also part I, sections B.3. and B.4. of these RLF
Standard Terms and Conditions.

These RLF Standard Terms and Conditions apply to new RLFs and to the future
actions of all RLFs funded prior to the effective date of this document. Therefore,
the requirements herein apply to RLFs funded between 1975 and 1999 under
EDA’s Title IX Economic Adjustment Assistance Program, as well as to RLFs
funded after February 11, 1999 under section 209 of PWEDA (42 U.S.C. § 3149).

1. Definitions. Whenever used in these RLF Standard Terms and
Conditions, the following words and phrases shall have the following
meanings:

a. “Award” or “DOC Award” refers to the grant (awarded on Form
CD-450 or other predecessor or successor form) of EDA funds to
an eligible Recipient;

b “Department” or “DOC” refers to the U.S. Department of
Commerce;

C. “Government” or “Federal government” refers to EDA;




d. “Grants Officer,” unless otherwise indicated by a special award
condition in this Award, refers to the Regional Director in the
appropriate Regional Office who is responsible for all
administrative aspects of this Award and is authorized to award,
amend, suspend, and terminate EDA investment assistance;

e. “Program Officer” refers to the EDA staff in the appropriate

Regional Office who is responsible for programmatic and technical

aspects of this Award;

“Project” refers to the activity for which an EDA grant is awarded;

“Recipient” refers to a grantee awarded an RLF Award;

“Regional Office” refers to an EDA regional office;

“RLF” refers to a revolving loan fund; and

“RLF Standard Terms and Conditions” refers to this document, as

may be amended from time to time, and which is made part of an

Award.

Tt ptge e

Capitalized terms used but not otherwise defined in these RLF Standard
Terms and Conditions have the meanings ascribed to them in EDA’s
regulations at 13 C.F.R. §§ 300.3, 302.20, 307.8 and 314.1.

Recipient as Trustee. The Recipient (or RLF operator) holds the grant
funds in trust to serve the purpose of the Economic Adjustment Assistance
Program (pursuant to 42 U.S.C. § 3149) for which this Award was made.
The Recipient’s obligation to the Federal government continues as long as
the federal assets continue to exist. The federal assets may include cash,
receivables, Personal Property and Real Property (each as defined in 13
C.F.R. § 314.1) and notes or other financial instruments developed
through the use of the grant funds. If EDA determines that the Recipient
fails to meet its obligation under this Award, the agency may assert its
equitable revers1onary interest, or the Federal Interest (defined in 13
CFR. § 314.2), in the RLF assets. However, EDA’s non-assertion of its
Federal Interest does not constitute a waiver thereof. See part 1, section
0.1. of these RLF Standard Terms and Conditions.

Grantor Authority to Change Policies. EDA, as the federal agency

_charged with implementing the Economic Adjustment Assistance Program
under PWEDA (42 U.S.C. § 3149), is obligated to promulgate policies and
procedures to ensure that the Recipient:

a. Complies with federal requirements;
b. Safeguards the public’s interest in the grant assets; and
C. Promotes effective use of the funds in accomplishing the

purpose(s) for which they were granted.

Pursuant to this obligation, EDA requires the Recipient to comply with
any changes that may occur to EDA’s regulations, policies, or the Terms




and Conditions of this Award. Such changes apply to actions taken by any
Recipient, existing and prospective, after the effective date of the change.
Loans made by the Recipient prior to the effective date of the change are
not affected unless so required by law.

" Variances. EDA’s policy is to administer RLF grants uniformly, but

there may be situations that warrant a variance. To accommodate these
situations and to encourage innovative and creative ways of addressing
economic adjustment problems, EDA may approve variances to the
requirements contained in 13 C.F.R. part 307, subpart B, (Special
Requirements for Revolving Loan Funds and Use of Grant Funds),
provided they:

a. Are consistent with the goals of the Economic Adjustment
Assistance Program under PWEDA (42 U.S.C. § 3149) and with
an EDA-approved RLF Plan;

b. Are necessary and reasonable for the effective implementation of
the RLF;

c. Are economically and financially sound; and

d. Do not conflict with applicable legal requirements, including
federal, State and local law.

(See 13 C.F.R. § 307.22.)

C. Financial Requirements.

1.

Financial Reports. Unless otherwise authorized by a special award
condition, all financial reports shall be submitted in triplicate (one original
and two copies) to the Grants Officer. See 15 C.F.R. §§ 14.52(a)(2) or
24.41(a)(4), as applicable.

Financial Status Report. The Recipient must submit a “Financial Status
Report” (Form SF-269) on a semi-annual basis for the periods ending
March 31 and September 30, or any portion thereof, unless otherwise
specified in a special award condition. Reports are due no later than thirty
(30) days following the end of each reporting period and are required until
the grant is fully disbursed. The Recipient must submit a final Form
SF-269 within ninety (90) days after the grant has been fully disbursed.

Federal Cash Transactions Report. The Recipient must submit a
“Federal Cash Transactions Report” (Form SF-272) for each time funds
are advanced. The Form SF-272 should be submitted on a semi-annual
basis and on the same schedule as Form SF-269. The Form SF-272 is due
fifteen (15) working days following the end of each reporting period
during the disbursement phase of the Award, unless otherwise specified in
a special award condition.




Award Payments.

Method of Payment. The advance method of payment shall be authorized
unless otherwise specified in a special award condition. The Grants
Officer determines the appropriate method of payment. Payments will be
made through electronic funds transfers directly to the Recipient’s bank
account and in accordance with the requirements of the Debt Collection
Improvement Act of 1996. The DOC Award number must be included on
all payment-related correspondence, information and forms.

Requesting Payment. When completing Form SF-270 (Request for
Advance or Reimbursement), the Recipient also must complete Form
SF-3881 (4CH Vendor Miscellaneous Payment Enrollment Form) and
submit both forms to the Grants Officer. Advances shall be approved for
periods to cover only expenses anticipated over the next thirty (30) days.

Department of Treasury’s Automated Standard Application for Payment
System. Unless otherwise provided for in the Terms and Conditions,
payments under this Award will be made using the Department of
Treasury’s Automated Standard Application for Payment (ASAP) system.
Under the ASAP system, payments are made through preauthorized
electronic funds transfers, in accordance with the requirements of the Debt
Collection Improvement Act of 1996. In order to receive payments under
ASAP, the Recipient is required to enroll with the Department of
Treasury, Financial Management Service, Regional Financial Centers,
which allows it to use the on-line and Voice Response System (VRS)
method of withdrawing funds from their ASAP established accounts. The
following information will be required to make withdrawals under ASAP:
(i) ASAP account number — the award number found on the cover sheet of
the Award; (ii) Agency Location Code (ALC) — 13060001; and (iii)
Region Code. Recipients enrolled in the ASAP system do not need to
submit Form SF-270' (Request for Advance or Reimbursement), for
payments relating to their Awards. Awards paid under the ASAP system
will contain a special award condition, clause, or provision describing
enroliment requirements and any controls or withdrawal limits set in the
ASAP system.

EDA'’s Right to Change Method of Payment. Advances shall be limited to
the minimum amounts necessary to meet immediate disbursement needs.
Advanced funds not disbursed in a timely manner must be promptly
returned to EDA. If the Recipient demonstrates an unwillingness or
inability to establish procedures which will minimize the time elapsing
between the transfer of funds and disbursement or if the Recipient
otherwise fails to continue to qualify for the advance method of payment,




the Grants Officer may change the method of payment to reimbursement
only.

Timing of Request for Disbursements.- The Recipient must request
disbursements from EDA only at the time and in the amount immediately
needed to close a loan or disburse RLF funds to a borrower. The
Recipient must disburse RLF funds to the borrower within thirty (30) days
of receipt of the grant funds. Any grant funds not disbursed within the
thirty (30) day period shall be refunded to EDA pursuant to 13 C.F.R.
§307.11(e). ‘

Amount of Disbursement. As each new loan is made, the Recipient may
request a disbursement of grant funds only for the difference, if any,
between the RLF Capital (defined in 13 C.F.R. § 307.8) and the amount of
the new RLF loan, less an amount, if any, of the Local Share required to
be disbursed concurrent with the grant funds. However, RLF Income held
to reimburse eligible administrative expenses need not be disbursed in
order to draw additional grant funds. (See 13 C.F.R. § 307.11(c).)

Interest-bearing Account. All grant funds disbursed by EDA to reimburse
the Recipient for loan obligations already incurred must be held in an
interest-bearing account (an “EDA funds account”) by the Recipient until

~ disbursed to the borrower. (See 13 C.F.R. § 307.11(d).)

Loan Closings and Disbursements.

RLF loan activity must be sufficient to draw down grant funds in
accordance with the schedule prescribed in this Award for loan closings
and disbursements to eligible RLF borrowers. The schedule usually
requires the Recipient to lend the entire initial amount of the RLF Capital
base within three (3) years of the Award.

(See 13 C.FR. § 307.16(a)(1).)

If the Recipient fails to meet the prescribed lending schedule for loan
closings and disbursements, EDA may de-obligate the non-disbursed
balance of the Award. EDA may allow an exception to the extent the
Recipient has Closed Loans: :

(i) That were approved prior to the scheduled deadline and will
commence and complete disbursements within forty-five (45) days of

the deadline; or
(ii) For which disbursement obligations have commenced (but are not yet

completed) prior to the deadline.




For purposes of this paragraph, “Closed Loan” means any loan for which
all required documentation has been received, reviewed and executed by
the Recipient.

EDA also may allow an exception where it has approved a lending
schedule extension.

(See 13 C.ER. §§ 307.8 and 307.16(2)(2).)

If grant funds are requested and the RLF loan disbursement is

subsequently delayed beyond thirty (30) days, the Recipient must notify

the Grants Officer and return such non-disbursed funds to EDA. The non-
disbursed grant funds must be returned to the Government for credit to the
Recipient’s account. Returned grant funds will be available to the
Recipient for future draw downs. When returning prematurely drawn

grant funds, the Recipient must clearly identify on the face of the check or -
in the written notification to the Grants Officer “EDA,” the grant award
number, the words “Premature Draw,” and a brief description of the

reason for returning the grant funds. (See 13 C.F.R. § 307.11(e).)

Interest Earned on Federal Funds. Under OMB Circular A-102,
Recipients and sub-recipients may retain $100 per year of interest earned
on federal advances for administrative expenses. Under OMB Circular
A-110, Recipients may retain interest amounts up to $250 per year for
administrative expenses. While these are general provisions regarding
interest earned on grant funds, see 15 C.E.R. §§ 14.22(1) or 24.21(i), as
applicable, for specific requirements.

Cost Sharing Requirement. The Recipient must show that the non-
federal Matching Share (or Local Share) is committed to the Project,
available as needed and not conditioned or encumbered in any way that
precludes its use consistent with the requirements of EDA investment
assistance. See 13 C.F.R. § 301.5.

Awards which include a federal and non-federal share incorporate an
estimated budget consisting of shared allowable costs. If actual allowable
costs are less than the total approved estimated budget, the federal share
and Matching Share shall be calculated by applying the approved federal
and non-federal cost share ratios to actual allowable costs. If actual
allowable costs are greater than the total approved estimated budget, the
federal share shall not exceed the total federal dollar amount authorized by
this Award.

As approved in the Award, the Local Share may be used only for lending
purposes or for eligible and reasonable administrative costs. The Local
Share must be used either in proportion to the grant funds or at a faster




rate than the grant funds. See 13:C.F.R. § 307.11(f)(1). The Local Share
must be available when needed for lending and must be under the control
of the Recipient for use in accordance with the terms of the Award.

Upon repayment of loans, cash Local Share is treated the same as EDA
funds. Repayments of principal must be placed in the RLF for re-lending,
and interest earned on outstanding loan principal and accounts holding
RLF funds must be used either for re-lending or for eligible and
reasonable administrative costs associated with the RLF’s operations. See
13 C.FR. § 307.12 and the definition of “RLF Income” in 13 C.F.R.

§ 307.8.

As approved in the RLF Award, In-Kind Contributions may satisfy
Matching Share requirements when specifically authorized in the Terms
and Conditions of the Award, and may be used to provide technical
assistance to borrowers or for eligible RLF administrative costs. (See 13
CF.R. §307.17(d).)

When an RLF has a combination of In-Kind Contributions and cash Local
Share, the non-federal cash together with the federal cash constitute the
funds available for making loans and will be disbursed proportionately as
needed for loan closing, provided that the last twenty (20) percent of the
grant funds may not be disbursed until all cash Local Share has been

expended. The full amount of the cash Local Share shall remain for use in -

the RLF. (See 13 C.F.R. § 307.11(£)(2).)
Budget Changes and Transfer of Funds among Categories.

Requests for budget changes to the approved budget in accordance with
the provision provided below must be submitted to the Grants Officer,
who shall make the final determination on such requests and notify the
Recipient in writing.

Transfers of funds by the Recipient among direct cost categories are
permitted for an Award in which the federal share of the Project is
$100,000 or less. For an Award in which the federal share of the Project
exceeds $100,000, transfers of funds must be approved in writing by the
Grants Officer when the cumulative amount of such transfers exceeds ten
(10) percent of the current total federal and non-federal funds authorized
by the Grants Officer. The ten (10) percent threshold applies to the total
federal and non-federal funds authorized by the Grants Officer at the time
of the transfer request. This is the accumulated amount of federal funding
obligated to date by the Grants Officer along with any non-federal share.
The same criterion applies to the cumulative amount of transfer of funds
among projects, functions, joint ventures, consortia, activities, and annual
costs when budgeted separately within an Award. Transfers will not be




permitted if such transfers would cause any federal appropriation, or part
thereof, to be used for purposes other than those intended. This transfer

authority does not authorize the Recipient to create new budget categories

within an approved budget unless the Grants Officer has provided prior
approval. In addition, this does not prohibit the Recipient from requesting
the Grants Officer’s approval for revisions to the budget. (See 15 C.F.R.
§§ 14.25(f) or 24.30(c), as applicable.)

The Recipient is not authorized at any time to transfer amounts budgeted
for direct costs to the indirect costs line item or vice versa, without written
prior approval of the Grants Officer.

Indirect Costs.

Indirect costs are not allowed in the disbursement phase of the Project.
Indirect costs may be allowed after full disbursement of grant funds,
during the revolving phase of the RLF Award. (The term “indirect costs”
has been replaced with the term “facilities and administrative costs” under
OMB Circular A-21, “Cost Principles for Educational Institutions.” See 2
C.F.R. part 220.)

Excess indirect costs may not be used to offset unallowable direct costs.

If the Recipient has not previously established an indirect cost rate with a
federal agency, the negotiation and approval of a rate is subject to the
procedures in the applicable cost principles and the following
subparagraphs:

(i) State, Local, and Indian Tribal Governments, Educational
Institutions; and Non-Profit Organizations (Non-Commercial
Organizations)

For the above listed organizations, the cognizant federal agency is
generally defined as the agency that provides the largest dollar amount of
direct federal funding. For those organizations for which the Department
is cognizant or has oversight, the Department or its designee will either
negotiate a fixed rate with carry forward provisions for the Recipient or, in
some instances, will limit its review to evaluating the procedures

described in the Recipient’s cost allocation methodology plan. Indirect
cost rates and cost allocation methodology reviews are subject to future
audits to determine actual indirect costs.

(i) Within ninety (90) days of the award start date, the Recipiént shall
submit to the address listed below documentation (indirect cost
proposal, cost allocation plan, etc.) necessary to perform the review.




The Recipient shall provide the Grants Officer with a copy of the
transmittal letter: - '

Office of Acquisition Management

U.S. Department of Commerce

1401 Constitution Avenue, NW, HCHB Room 6054
Washington, D.C. 20230

(iii) The Recipient can use the fixed rate proposed in the indirect cost plan
until such time as the Department provides a response to the
submitted plan. Actual indirect costs must be calculated annually and
adjustments made through the carry-forward provision used in
calculating next year’s rate. This calculation of actual indirect costs
and the carry-forward provision is subject to audit. Indirect cost rate
proposals must be submitted annually. Organizations that have
previously established indirect cost rates must submit a new indirect
cost proposal to the cognizant federal agency within six (6) months
after the close of each of the Recipients’ fiscal years.

When the Department is not the oversight or cognizant federal agency, the
Recipient shall provide the Grants Officer with a copy of a negotiated rate
agreement or a copy of the transmittal letter submitted to the cognizant or

" oversight federal agency requesting a negotiated rate agreement.

If the Recipient fails to submit the required documentation to the
Department within ninety (90) days of the award start date, the Grants
Officer may amend the Award to preclude the recovery of any indirect
costs under the Award. If the Department, oversight or cognizant federal
agency determines there is a finding of good and sufficient cause to excuse
the Recipient’s delay in submiiting the documentation, an extension of the
ninety (90) day due date may be approved by the Grants Officer.

Regardless of any approved indirect cost rate applicable to the Award, the
maximum dollar amount of allocable indirect costs for which the
Department will reimburse the Recipient shall be the lesser of:

@) The line item amount for the Federal Share of indirect costs
contained in the approved budget of the Award; or

(i)  The Federal Share of the total allocable indirect costs of the Award
based on the indirect cost rate approved by an oversight or
cognizant federal agency and current at the time the cost was
incurred, provided the rate is approved on or before the award end
date.
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10.

Incurring Costs or Obligating Federal Funds beyond the Expiration
Date. Generally, an RLF Award does not specify an expiration date. The
RLF Capital base will continue in existence as long as loans are
outstanding and repayments to the RLF are made available to make new

" loans. For an RLF Award that is subject to an expiration date, extension

of that date requires written approval of the Grants Officer. See also 15
C.FR. §§ 14.25(e)(2) or 24.30(d)(2), as applicable.

Tax Refunds. Refunds of FICA/FUTA taxes received by the Recipient.
during or after the project period must be refunded or credited to DOC
where the benefits were financed with federal funds under the Award.
The Recipient agrees to contact the Grants Officer immediately upon
receipt of these refunds. The Recipient further agrees to refund portions
of FICA/FUTA taxes determined to belong to the Federal government,
including refunds received after the award end date.

Additional Funding. The Department has no obligation to provide any
additional prospective funding in connection with an Award. Any
amendment of this Award to increase funding or to extend the period of
performance is at the sole discretion of the Department.

Programmatic Requirements.

1.

Performance (Technical) Reports. See part II, section H. of these RLF
Standard Terms and Conditions for specific RLF reporting requirements.

Unsatisfactory Performance. Failure to perform the work in accordance
with the Terms and Conditions of this Award and maintain at least a
satisfactory performance rating or equivalent evaluation may result in
designation of the Recipient as a “high-risk™ grantee and assignment of
special award conditions or other further action as specified in part I,
section D.6. of these RLF Standard Terms and Conditions. (See 15 C.F.R.
§8 14.14 or 24.12, as applicable.).

Reporting Programmatic Changes.

The Recipient must report programmatic changes to the Grants Officer
and must request prior approval in accordance with 15 C.F.R. §§ 14.25 or
24.30, as applicable.

Any changes made to the Project without EDA’s approval are made at the

Recipient’s risk of non-payment of costs, suspension, termination or other
EDA action with respect to the Award. (See 13 C.F.R. § 302.7(b).)
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Time-Schedule Extensions.

The Recipient is responsible for contacting EDA as soon as conditions
become known that may materially affect its ability to meet the prescribed
lending schedule. The Recipient must submit a written request to the
Grants Officer for continued use of grant funds beyond a missed deadline
for disbursement of RLF funds. The Recipient must provide good reason
for the delay by demonstrating that:

(i) The delay was unforeseen or beyond the control of the Recipient;

(i)  The financial need for the RLF still exists;

(ili)  The current and planned use and the anticipated benefits of the
RLF will remain consistent with the current CEDS and the RLF
Plan; and .

(iv)  The achievement of a new proposed lending schedule is
reasonable. ‘

The Recipient also must provide an explanation as to why no further
delays are anticipated.

(See 13 C.FR. § 307.16(b)(1).)

EDA is under no obligation to grant a time extension, and in the event an
extension is denied, EDA may de-obligate all or part of the unused grant
funds and may terminate the grant.

(See 13 CER. § 307.16(b)(2).)

Other Federal Awards with Similar Programmatic Activities. The
Recipient shall immediately provide written notification to the Program
Officer and the Grants Officer in the event that, subsequent to receipt of
the DOC Award, other financial assistance is received to support or fund
any portion of the project scope of work in the DOC Award. The
Department will not pay for costs that are funded by other sources.

Non-Compliance with Award Provisions. Failure to comply with any or
all of the Terms and Conditions of this Award may have a negative impact
on the Recipient’s ability to receive future funding from the Department
and may be considered grounds for any or all of the following actions: (a)
establishment of an account receivable; (b) withholding payments under
any DOC Award(s) to the Recipient; (c) the imposition of additional
special award conditions; (d) suspension of any active DOC Awards; or
(e) termination of any active DOC Awards.

Unauthorized Use. Except as provided in 13 C.F.R. §§ 314.3 (regarding
the authorized use of property) or 314.10 (regarding the release of EDA’s
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interest in certain property), or as otherwise authorized by EDA, the
Recipient must compensate the Federal government for the Federal Share
whenever any property acquired or improved in whole or in part with
EDA investment assistance is Disposed of, encumbered, or no longer used
for the purpose of the Project. The requirements set forth in 15 C.F.R.
parts 14 or 24, as applicable, including any supplements or amendments
thereto, shall apply. (See 13 C.F.R. § 314.4.)

Suspension and Termination. EDA may suspend or terminate this Award
for cause, including but not limited to failure to:

(i) Operate the RLF in accordance with the RLF Plan, the RLF Award or
EDA’s statutory and regulatory requirements;

(ii) Obtain prior EDA approval for material changes to the RLF Plan,
including provisions for administering the RLF;

(iii) Submit timely progress, financial and audit reports as required by the
Terms and Conditions of the Award and 13 C.F.R. § 307.14; and

(iv) Comply with the conflicts-of-interest provisions set forth in 13 C.F.R.
§ 302.17.

(See 13 C.F.R. § 307.21(a).)

Suspension of Award. The Grants Officer may suspend an RLF Award
when he or she determines that circumstances warrant temporarily
stopping all activities under the Award, including making payments to the
Recipient, pending the Recipient taking corrective actions as specified by
the Grants Officer. Upon suspension, the Recipient will be prohibited
from engaging in new lending activity, although normal loan servicing and
collection efforts will continue. In addition, the Recipient may be subject
to restrictions on the use of RLF Income and specific actions to protect the
RLF assets as may be required. The Grants Officer will promptly notify
the Recipient in writing via certified mail of the determination to suspend
the Award, the reason(s) for the suspension and what the Recipient can do
to remedy the situation. If immediate action is not necessary to protect
EDA'’s interest, the Grants Officer may provide thirty (30) days notice to
inform the Recipient that unless information is received within the thirty
(30) days establishing compliance with the requested remedial actions,
EDA will proceed with the suspension of the Award. However, if it
appears that the Recipient has not taken or will not take corrective action,
or that continued operation of the Award would place the RLF assets at
risk, EDA may suspend the grant immediately. If specified corrective
actions are not taken, the Grants Officer may, after considering the best
interests of the Federal government, take more severe enforcement action,
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including termination of the Award. When applicable, suspension of an
Award may result in a no-cost extension of the project period to
compensate for work that was not done on the Project during the
_suspension. -

Termination for Cause Action. The Grants Officer may terminate an RLF
Award for material non-compliance. Material non-compliance includes
but is not limited to violation of the Terms and Conditions of the Award;
failure to perform Award activities in a satisfactory manner; improper
management or use of award funds; or fraud, waste, abuse,
mismanagement or criminal activity. The Recipient will be notified of the
termination action in writing using the same requirements provided for
suspension of an Award in paragraph (c) above if the suspension did not
precede the termination action. (See also 15 C.E.R. §§ 14.61(a)(2) and (3)
or 24.43, as applicable.)

Termination for Convenience Action. The Recipient may request at any
time termination for convenience of this Award in whole or in part.
Termination is undertaken without prejudice to the Recipient when it is
agreed upon by both parties that the purpose of this Award would not be
served by further expenditure of grant funds. The Grants Officer and the
Recipient must agree in writing to the conditions of the termination for
convenience. If EDA has disallowed a portion of the Award, EDA will
allow the Recipient to continue RLF operations only if the RLF has
sufficient funds to permit effective operation. Any unused portion of the
Federal Share of the RLF Capital base must be returned to EDA. (See
also 15 CE.R. §§ 14.61(a) or 24.44, as applicable, and part I, section O.4.
of these RLF Standard Terms and Conditions.)

Right to Recover. Whenever EDA terminates an Award for cause or
disallows a portion of the Award, it has the right to recover residual funds
and assets of the RLF grant in accordance with 13 C.F.R. § 307.20(d).
Upon termination, distribution of proceeds will be distributed in the
following order of priority:

(i) First, for any third party liquidation costs;
(i) Second, for the payment of EDA’s Federal Share; and
(iii) Third, if any proceeds remain, to the Recipient.

Prohibition against Assignment by the Recipient. Except as provided
in part I, sections 0.2. and 0.3. of these RLF Standard Terms and
Conditions or in a special award condition, the Recipient shall not transfer,
pledge, mortgage, or otherwise assign the Award, or any interest therein,
or any claim arising thereunder, to any party or parties, banks, trust
companies, or other financing or financial institutions.
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Disclaimer Provisions.

The United States expressly disclaims any and all responsibility or liability

~ to the Recipient or third persons for the actions of the Recipient or third

persons resulting in death, bodily injury, property damages, or any other
losses resulting in any way from the performance of this Award or any
other losses resulting in any way from the performance of this Award or
any sub-award or subcontract under this Award.

The Recipient’s acceptance of this Award does not in any way constitute
an agency relationship between the United States and the Recipient.

Payment of Attorneys’ and Consultants’ Fees. Grant funds must not be
used directly or indirectly to reimburse any attorneys’ or consultants’ fees
incurred in connection with obtaining investment assistance under
PWEDA. (See 13 CF.R. §302.10:) ‘ ‘

Non-Discrimination Requirements. No person in the United States shall, on the
ground of race, color, national origin, handicap, age, religion or sex, be excluded
from participation in, be denied the benefits of, or be subject to discrimination
under any program or activity receiving federal financial assistance. The
Recipient must act in accordance with EDA’s requirements set out in 13 C.F.R.

§ 302.20 and in part II, section B.4. of these RLF Standard Terms and
Conditions. '

OMB Circular A-133 Audit Requirements.

1.

Requirement to have an A-133 Audit Performed. A Recipient that
expends federal awards of $500,000 or more in a fiscal year (see section
F.3. below) must have a program-specific or single audit performed for
that year in accordance with the provisions of OMB Circular A-133,
“Audits of States, Local Governments, and Non-Profit Organizations,”
issued pursuant to the Single Audit Act of 1984 (Pub. L. No. 98-502), as
amended by the Single Audit Act Amendments of 1996 (Pub. L. No. 104-
156). A Recipient that has expended federal awards through only EDA’s
RLF program may elect to have a program-specific audit performed. All
other Recipients must have a single audit performed. The Circular can be
accessed at http://www.whitehouse.gov/omb/circulars/al33/a133.html.

On Form SF-SAC (OMB Control No. 0348-0057, or any successor form),
the Recipient must indicate whether it is submitting data for a single audit
or a program-specific audit.

Requirement to Submit Audit to Federal Audit Clearinghouse. A

Recipient expending federal awards of $500,000 or more in a fiscal year
and therefore, having a single or program-specific audit for that year
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conducted in accordanee-with OMB Circular A-133, must submit a copy
of the single or program-specific audit (including Form SF-SAC) to the
Bureau of the Census, designated by OMB as a central clearinghouse, at
the following address:

Federal Audit Clearinghouse
1201 E. 10th Street
Jeffersonville, IN 47132

The Recipient may contact the Federal Audit Clearinghouse by email,
phone or fax:

Email: . govs.fac(@census.gov
Telephone: (301) 763-1551

(800) 253-0696 (toll free)
Fax: (301) 457-1592 :

The Federal Audit Clearinghouse operates on behalf of OMB to
disseminate audit information to Federal Agencies and to the public, and
to help auditors and auditees minimize the reporting burden of complying
with Circular A-133 requirements. For more information, access the
website at http://harvester.census.gov/fac/.

The audit will be considered “on time” if it is received by the Federal
Audit Clearinghouse no later than thirty (30) days after the Recipient
receives the auditor’s report or nine (9) months after the end of the
Recipient’s fiscal year. The Federal Audit Clearinghouse also offers an
online entry system for submission of Form SF-SAC at
http:/harvester.census.gov/fac/collect/ddeindex.html.

Requirement to Instruct Auditor. The Recipient must instruct the
auditor to consider the following when determining Project dollars
expended in the fiscal year:

a. Balance of RLF loans outstanding at the end of the fiscal year, plus
b. Cash and investment balance in the RLF at the end of the fiscal

year, plus
c. Administrative expenses paid out of RLF Income during the fiscal

year.
The calculation of federal award dollars expended is as follows:
[(Balance of RLF loans outstanding at the end of the fiscal year) plus

(total cash on hand at the end of the fiscal year, including any sequestered
funds) plus (administrative expenses paid out of RLF Income during the
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fiscal year)] multiplied by [sum of all EDA dollars/total project dollars
from all of Recipient’s RLF Awards].

Example I: A Recipient initially received $700,000 in EDA funds to
capitalize its RLF, provided $200,000 in Matching Share, and received
$100,000 in State funds. Therefore, total Project dollars are $1,000,000.
At the end of the fiscal year after several years of operation, the RLF has
$1,100,000 in outstanding RLF loans, $200,000 in cash, and the Recipient
used $28,000 of RLF Income to pay administrative expenses.

The federal award dollars expended should therefore be calculated as
follows:

[$1,100,000 + $200,000 + $28,000] X [$700,000/$1,000,000] =
$1,328,000 X 70% = $929,600

If a Recipient co-mingles EDA funds with funds from subsequent
recapitalizations, EDA dollars is the sum of EDA’s investments in all co-
mingled EDA funds, and total Project dollars is the sum of all Project
dollars in all co-mingled EDA funds.

Example 2: A Recipient initially received $700,000 in EDA funds to
capitalize its RLF, provided $200,000 in Matching Share, and received
$100,000 in State funds. Therefore, total project dollars for the initial
investment are $1,000,000. The Recipient subsequently received a
Recapitalization Grant (defined in 13 C.F.R. § 307.8 as EDA investments
of additional grant funds to increase the capital base of an RLF) from
EDA of $500,000 and put in an additional $300,000 of Matching Share.

At the end of the fiscal year, the co-mingled RLF has $2,000,000 in
outstanding loans, $300,000 in cash, and the Recipient used $52,000 of
RLF Income to fund administrative expenses.

The federal award dollars expended should therefore be calculated as
follows:

[$2,000,000 + $300,000 + $52,000] X
[(§700,000+8500,000)/($1,000,000+§500,000+$300,000)]

= ($2,352,000) X (.667) = $1,568,000
If a Recipient buys out a senior lien position, the funds paid out to assume

the senior lien position are considered expended in the year in which the
senior lien assumption occurred. Any profits resulting from a sale at
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foreclosure are considered expended in the year in which the sale
occurred. '

Example 3: A Recipient initially received $500,000 in EDA funds and
provided $250,000 in Matching Share. At the end of the fiscal year, the
RLF had $1,000,000 in outstanding loans, $300,000 in cash (including
$50,000 sequestered in a separate interest-bearing account), and the
Recipient used $30,000 of RLF Income to fund administrative expenses.
During the fiscal year, the Recipient, which has a second position lien for
$50,000 on a commercial property of a borrower, acquires the first
position lien of another lien holder for $150,000. During the same fiscal
year, the property is sold at foreclosure for $400,000, netting the Recipient
a $200,000 profit.

The federal award dollars expended should therefore be calculated as
follows:

[$500,000/$750,000] =

$1,680,000 X (2/3) = $1,120,000

If the profit from the foreclosure sale is being held as cash, these funds
should not be double-counted.

Further instructions to the auditor may be found in the Compliance
Supplement (Appendix B to OMB Circular A-133). The Compliance
Supplement is available from the Government Printing Office,
Superintendent of Documents, Washington, D.C. 20402-9325 or online at
http://www.whitehouse.gov/omb/circulars/al33/a133.html. To ensure that
an audit is properly performed, the Recipient is obligated under OMB
Circular A-133 to prepare appropriate financial statements, including the
schedule of expenditures of federal awards (SEFA), in accordance with

§ 310 of the Circular.

Classification as a Major Program. For purposes of this Award, the
Recipient must instruct its auditor to consider the Federal Share of the
RLF Capital base when making a determination regarding the RLEF’s
classification as a major program. Therefore, the RLF Capital base must
be listed correctly on the Recipient’s SEFA. If EDA subsequently
determines that the RLF program was erroneously excluded from the
Recipient’s list of major programs, the Recipient shall have six (6) months
to submit a corrected audit to the Federal Audit Clearinghouse. Failure to
do so may result in termination of the RLF Award.
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- Findings Related to the RLF Program. A Recipient that files a

program-specific or single audit with findings related to the RLF program
will be required to develop a corrective action plan in cooperation with
EDA. Failure to achieve corrective action milestones may result in
termination of the RLF Award.

G. DOC Aﬁdit .Resolution Process.

L.

- Under the Inspector General Act of 1978, as amended (5 U.S.C. App. 3,

§ 1 et seq.), an audit of this Award may be conducted at any time. EDA,
the OIG, the Comptroller General of the United States or any of their
respective agents or authorized representatives shall have access to the
Recipient’s properties in order to examine all books, documents, papers
and records, whether written, printed, recorded, produced or reproduced
by any electronic, mechanical, magnetic or other process or medium, in
order to verify the Recipient’s compliance with this Award and facilitate
audits, inspections, excerpts, transcripts or other examinations as
authorized by law. (See 13 C.F.R. § 302.14(b).)

When the OIG requires a program audit on a DOC Award, the OIG will

-usually make the arrangements to audit the Award, whether the audit is

performed by an independent accountant under contract with the
Department, OIG personnel, or any other federal, State or local audit
entity. '

An audit of this Award may result in the disallowance of costs incurred by
the Recipient and the establishment of a debt (an account receivable) due
to the Department. For this reason, the Recipient should take seriously its
responsibility to respond to all audit findings, questioned costs and
recommendations with adequate explanations and written evidence when
disputing audit determinations.

A Recipient whose Award is audited will have an opportunity to dispute
the audit findings.

a. Unless the Inspector General determines otherwise, the Recipient
will have thirty (30) days from the date of the transmittal of the
OIG’s draft audit report to submit written comments and
documentary evidence.

b. The Recipient will have thirty (30) days from the date of the
transmittal of the final audit report to submit written comments and
documentary evidence. There will be no extension of this
deadline.

c. EDA will review any documentary evidence submitted by the
Recipient, and will notify the Recipient of its determination(s) in
an “Audit Resolution Determination Letter,” which will specify the
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H.

timeframe in which the Recipient may submit a written appeal.
There will be no extension of this timeframe for appeal. The
appeal is the last opportunity for the Recipient to submit written
comments and documentary evidence that dispute the validity of
the findings and determinations in the Audit Resolution
Determination Letter.

d.  Anappeal of the Audit Resolution Determination Letter does not
prevent the establishment of the audit-related debt nor does it
prevent the accrual of interest on the debt. If the Audit Resolution
Determination Letter is overruled or modified on appeal,
appropriate corrective action will be taken retroactively. An
appeal will stay the offset of funds owed by the auditee against
funds due to the auditee.

e. EDA will review an appeal submitted by the Recipient and notify
the Recipient of its final determinations in an “Appeal
Determination Letter.” After the opportunity to appeal has expired
or after EDA has rendered its determinations on appeal, DOC will
not accept any further documentary evidence from the Recipient.
No other administrative appeals are available in the Department.

Payment of Debts.

1.

Payment of Debts Owed the Federal Government. Any debts
determined to be owed the Federal government shall be paid promptly by
the Recipient. In accordance with 15 C.F.R. § 21.4, a debt will be
considered delinquent if it is not paid within fifteen (15) days of the due
date, or if there is no due date, within thirty (30) days of the billing date.
Failure to pay a debt by the due date, or if there is no due date, within
thirty (30) days of the billing date, shall result in the imposition of late
payment charges as noted below. In addition, failure to pay the debt or
establish a repayment agreement by the due date, or if there is no due date,
within thirty (30) days of the billing date, also will result in the referral of
the debt for collection action, including referral to the Treasury Offset
Program (see 31 C.F.R. § 285.5), and may result in the Department taking
further action as specified in part I, section D.6. of these RLF Standard
Terms and Conditions. Funds for payment of a debt must not come from
other federally-sponsored programs. Verification that other federal funds
have not been used will be made (e.g., during on-site visits and audits).

Late Payment Charges.

An interest charge shall be assessed on the delinquent debt as established
by the Debt Collection Act of 1982, as amended (31 U.S.C. § 3701 et
seq.). The minimum annual interest rate to be assessed is the U.S.
Department of the Treasury’s “Current Value of Funds Rate” (CVFR).
See http://www.fms.treas.gov/cvfr/index.html. The U.S. Department of
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the Treasury annually publishes the CVFR in the Federal Register. The
assessed rate shall remain fixed for the duration of the indebtedness.

A penalty charge shall be assessed on any portion of a debt that is
delinquent for more than ninety (90) days, although the charge will accrue
and be assessed from the date the debt became delinquent.

An administrative charge shall be assessed to cover processing and
handling of the amount due. '

Barring Delinquent Federal Debtors from Obtaining Federal Loans,
Loan Guaranties or Loan Insurance. Pursuant to 31 U.S.C. § 3720B,
unless waived, the Department is not permitted to extend financial

assistance in the form of a loan, loan guaranty, or loan insurance to any

person delinquent on a non-tax debt owed to a federal agency. This
prohibition does not apply to disaster loans. - :

Effect of Judgment Lien on Eligibility for Federal Grants, Loans or
Programs. Pursuant to 28 U.S.C. § 3201(e), unless waived by the
Department, a debtor who has a judgment lien against the debtor’s
property for a debt to the United States shall not be eligible to receive any
grant or loan which is made, insured, guaranteed or financed directly or
indirectly by the United States, or to receive funds directly from the
Federal government in any program, except funds to which the debtor is
entitled as beneficiary, until the judgment is paid in full or otherwise
satisfied. :

Name Check Reviews. A name check review shall be performed by the Office
of the Inspector General (OIG) on key individuals associated with an applicant for
an RLF Award, unless (1) the proposed award amount is $100,000 or less; (2) the
applicant has been an Recipient of financial assistance from the Department for
three or more consecutive years without any adverse programmatic or audit
finding; or (3) the applicant-is a unit of a State or local government. See - -
Department of Commerce Pre-Award Notification Requirements for Grants and
Cooperative Agreements (69 FR 78389, December 30, 2004).

L.

Results of Name Check Review. The Department reserves the right to
take any of the actions described in section 1.2. below if any of the
following occurs as a result of a name check review:

A key individual fails to submit the required Form CD-346, “Applicant for
Funding Assistance;”

A key individual makes an incorrect statement or omits a material fact on
the Form CD-346; or
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c. The name check reveals significant adverse findings that reflect on the
business integrity or responsibility of the Recipient or key individual. .

2. - Action(s) Taken as a Result of Name Check Review. If any
circumstance listed in section I.1. occurs, the Department, in its discretion,
may take one or more of the following actions:

- a. Suspend or terminate the Award;

b. Require the removal of any key individual from association with the
management of or implementation of the Award; or

c. Make appropriate provisions or revisions as needed (in the special award
conditions to the Award) with respect to the method of payment and/or
financial reporting requirements.

Government-wide Debarment and Suspension (Non-Procurement). The

- Recipient shall comply with the provisions of subpart C of 2 C.F.R. part 1326,
“Non-Procurement Debarment and Suspension” (71 FR 76573, December 21,
2006), which generally prohibit entities that have been debarred, suspended, or -
voluntarily excluded from participating in federal non-procurement transactions
either through primary or lower-tier covered transactions.

Drug-Free Workplace. The Recipient shall comply with the provisions of the
Drug-Free Workplace Act of 1988 (Pub. L. No. 100-690, title V, sec. 5153, as
amended by Pub. L. No. 105-85, Div. A, title VIIL, sec. 809, as codified at 41
U.S.C. § 702), and the Department’s implementing regulations at 15 C.F.R. part
29, “Government-wide Requirements for Drug-Free Workplace (Financial
Assistance)” (68 FR 66534, November 26, 2003), which require the Recipient to
take steps to provide a drug-free workplace.

Lobbying Restrictions.

1. Statutory Provisions. The Recipient shall comply with the provisions of
31 U.S.C. § 1352, and the Department’s implementing regulations found
at 15 C.F.R. part 28, “New Restrictions on Lobbying.” These provisions
generally prohibit the use of federal funds for lobbying the executive or
legislative branches of the U.S. government in connection with an Award,
and require the disclosure of the use of non-federal funds for lobbying.

2. Disclosure of Lobbying Activities. Any Recipient receiving in excess of
$100,000 in federal funding shall submit a completed Form SF-LLL,
“Disclosure of Lobbying Activities,” regarding the use of non-federal
funds for lobbying. The Form SF-LLL shall be submitted within thirty
(30) days following the end of the calendar quarter in which there occurs
any event that requires disclosure or that materially affects the accuracy of
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the information contained in any disclosure form previously submitted.
The Recipient must submit the Form SF-LLL, including any received
from sub-recipients, contractors, and subcontractors, to the Grants Officer.

3. Special Provisions relating to Indian Tribes. As set out in 31 U.S.C.
§ 1352, there are special provisions applicable to Indian Tribes, tribal
organizations or other Indian organizations eligible to receive federal
contracts, grants, loans or cooperative agreements.

Freedom of Information Act (FOIA) and Privacy Act Requests. The rules and
procedures regarding public access to records or documents held by EDA are set
out at 15 C.F.R. part 4.

Codes of Conduct and Sub-Award, Contract and Subcontract Provisions.

1. Code of Conduct for Recipients. Pursuant to the certification in Form
SF-424B, “Assurances — Non-Construction Programs,” paragraph 3, the
Recipient must maintain written standards of conduct to establish
safeguards to prohibit employees from using their positions for a purpose
that constitutes or presents the appearance of personal or organizational
conflict-of-interest, or personal gain in the administration of this Award.
See also part 1, section N.3.b. and part II, section D. of these RLF Standard
Terms and Conditions.

2. Applicability of Award Provisions to Sub-recipients.

a. The Recipient shall require all sub-recipients, including lower-tier sub-
recipients, to comply with the provisions of this Award, including
applicable cost principles, and administrative and audit requirements.
Different cost principles apply to for-profit contractors, non-profit
organizations, educational institutions and units of government. Care
must be exercised, therefore, in applying the correct cost principles
depending on what type of entity the sub-recipient or contractor may be.

b. The Recipient is responsible for sub-recipient monitoring, including the
following:

@) Award Identification - At the time of the award, identifying to the
sub-recipient the federal award information (e.g., Catalog of
Federal Domestic Assistance (CFDA) title and number, grant
award number, name of the granting federal agency) and
applicable compliance requirements.

(i)  During-the-Award Monitoring - Monitoring the sub-recipient’s use
of federal awards through reporting, on-site visits, regular contact,
or other means to provide reasonable assurance that the sub-
recipient administers the federal awards in compliance with laws,
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regulations, and the provisions.of contracts or grant agreements

. and that performance goals are achieved.

(i)  Sub-recipients’ Audits - Ensuring that any sub-recipient expending
federal awards of $500,000 or more during the sub-recipient’s
fiscal year has met the audit requirements of OMB Circular A-133,
and that the required single or program-specific audit is completed
within nine (9) months of the end of the sub-recipient’s audit
period. In addition, the Recipient is required to issue a
management decision on audit findings within six (6) months after
receipt of the sub-recipient’s audit report, and ensure that the sub-
recipient takes timely and appropriate corrective action on all audit
findings. In cases of continued inability or unwillingness of a sub-
recipient to complete and submit the required OMB Circular
A-133 audit, the Recipient shall take appropriate action using
sanctions. (See part I, section F. of these RLF Standard Terms and

Conditions.)
Competition and Codes of Conduct for Sub-Awards.

Competition. All sub-awards will be made in a manner to provide, to the
maximum extent practicable, open and free competition. The Recipient
must be alert to organizational conflicts-of-interest as well as other
practices among sub-recipients that may restrict or eliminate competition.
In order to ensure objective sub-recipient performance and eliminate
unfair competitive advantage, sub-recipients that develop or draft work
requirements, statements of work, or requests for proposals shall be
excluded from competing for such sub-awards.

Written Standards of Conduct. The Recipient shall maintain written
standards of conduct governing the performance of its employees engaged
in the award and administration of sub-awards. The written standards of
conduct shall provide for disciplinary actions to be applied for violations
of such standards by any Interested Party (as defined in 13 C.F.R.

§300.3). No Interested Party shall participate in the selection, award, or
administration of a sub-award supported by federal funds if a real or
apparent conflict of interest would be involved. A conflict-of-interest
generally exists when an Interested Party participates in a matter that has a
direct and predictable effect on the Interested Party’s personal or financial
interests. A conflict-of-interest also may exist where there is an
appearance that an Interested Party’s objectivity may result from an
organizational conflict where, because of other activities or relationships ‘
with other persons or entities, an Interested Party is unable to render
impartia] assistance, services or advice to the Recipient, a participant in
the Project or to the Federal government. (See 13 C.F.R. § 302.17(a) and
part II, section D. of these RLF Standard Terms and Conditions.)
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Applicability of Provisions to Sub-Awards, Contracts and
Subcontracts.

The Recipient shall include the following notice in any request for
applications or bids:

Applicants/bidders for a lower-tier covered transaction (except for
goods and services under $25,000 not requiring the consent of a
DOC official) are subject to 2 C.F.R. part 1326, subpart C, “Non-
procurement Debarment and Suspension.” In addition,
applicants/bidders for a lower-tier covered transaction (for a sub-
award, contract, or subcontract) greater than $100,000 of federal
funds at any tier are subject to 15 C.F.R. part 28, “New Restrictions

- on Lobbying.” Applicants/bidders should familiarize themselves
with these provisions, including the certification requirements.
Therefore, applications for a lower-tier covered transaction must
include and complete without modification Form CD-512,
“Certifications Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion--Lower Tier Covered Transactions and
Lobbying.”

The Recipient shall include a statement in all lower-tier covered
transactions (for a sub-award, contract or subcontract), that the award is
subject to subpart C of 2 C.F.R. part 1326, “Non-procurement Debarment
and Suspension.”

The Recipient shall include a statement in all lower-tier covered
transactions (for a sub-award, contract or subcontract) exceeding $100,000
in federal funds, that the sub-award, contract or subcontract is subject to

31 U.S.C. § 1352 and to the Department’s implementing regulations found
at 15 C.F.R. part 28, “New Restrictions on Lobbying.” The Recipient shall
further require the sub-recipient, contractor or subcontractor to submit a
completed Form SF-LLL, “Disclosure of Lobbying Activities,” regarding
the use of non-federal funds for lobbying. Form SF-LLL shall be
submitted within fifteen (15) days following the end of the calendar
quarter in which there occurs any event that requires disclosure or that
materially affects the accuracy of the information contained in any
disclosure form previously filed. Form SF-LLL shall be submitted from
tier to tier until received by the Recipient. The Recipient must submit all
disclosure forms received, including those that report lobbying activity on
its own behalf, to the Grants Officer within thirty (30) days following the
end of the calendar quarter.

Minority and Women-Owned Business Enterprises. The Department
encourages Recipients to utilize minority and women-owned firms and
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enterprises in contracts under DOC Awards. The Minority Business
Development Agency will assist Recipients in matching qualified minority
owned enterprises with contract opportunities. For further information,
contact:

U.S. Department of Commerce

Minority Business Development Agency
Office of Business Development

1401 Constitution Avenue, NW
Washington, D.C. 20230

Telephone: (202) 482-1940
Website: www.mbda.gov

Sub-award and/or Contract to a Federal Agency.

The Recipient, sub-recipient, contractor or subcontractor shall not sub-
grant or sub-contract any part of the approved Project to any agency or
employee of the Department or other federal bureau, agency or
instrumentality, without the prior written approval of the Grants Officer.

Requests for approval of such action must be submitted to the Program
Officer who shall review and make a recommendation to the Grants
Officer. The Grants Officer shall make the final determination and will
notify the Recipient in writing of the final determination.

Other Federal Requirements Applicable to Sub-awards, Contracts or
Subcontracts. Recipients are responsible for ensuring, prior to awarding
sub-awards, contracts or subcontracts, that prospective borrowers,
consultants or contractors are aware of and comply with EDA’s statutory
and regulatory requirements regarding activities carried out with RLF
loans. Recipients must develop loan agreements that include applicable
federal requirements and adopt procedures diligently to correct instances
of non-compliance, including the calling of loans if necessary. Loan
documents and sub-award, contract or subcontract documents and
procedures must protect and hold the Federal government harmless from
and against all liabilities that may arise as a result of providing an award to
assist (directly or indirectly) in site preparation or construction as well as
~ the renovation or repair of any facility or site. This applies to the extent
that such liabilities are incurred because of ground water, surface, soil or
other conditions caused by operations of the Recipient or any of its
predecessors on the property.

In administering the RLF, the Recipient must adopt procedures to comply
and ensure that potential borrowers, consultants, or contractors comply
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with all laws and regulations applicable under this Award. (See also 13
CF.R. §§302.6 and 302.13.)

Property Management. With respect to any property acquired or improved in
whole or in part with EDA investment assistance under an Award, the Recipient
shall comply with EDA’s requirements at 13 C.F.R. part 314. Property acquired
or improved in whole or in part by the Recipient under an Award may consist of
- real property or personal property, including intangible property such as money,
notes and security interests.

1. Recipient as Trustee and Successor Recipients. When the Recipient
fails in its fiduciary responsibilities or is unable or unwilling to perform as
trustee of the grant funds, EDA may suspend or terminate this Award. In
addition, EDA may transfer this Award to an eligible successor with
jurisdiction over the Project area to administer it. If EDA transfers this
Award, the Recipient remains responsible for complying with the Terms
and Conditions of this Award for the period in which it is the Recipient,
and any Successor Recipient holds the Project property with the same
responsibilities as the Recipient under this Award. (See 13 C.F.R.

§§ 314.2(a) and 314.3(d).)

2. Use of Proceeds upon Sale, Collection or Liquidation of RLF Loans. In
the event of a sale, collection, or liquidation of any RLF loan, any proceeds
(minus late payment penalties, accrued interest and reasonable amounts
associated with the cost of collection), up to the amount of the outstanding
loan principal, must be returned to the RLF for re-lending. Any net
proceeds from a loan sale, collection or liquidation above the outstanding
Joan principal is considered RLF Income and must either be added to the
RLF Capital base for lending or used to cover eligible and reasonable costs
for administering the RLF in accordance with the rules for use of RLF
Income. The net transaction proceeds must be used to make additional loans

" as part of the RLF grant. (See 13 C.F.R. § 307.12(a).)

3. Sale or Securitization of Loans to Raise New Funds. With EDA’s
consent, a Recipient may enter into a Sale or a Securitization of all or a
portion of its RLF loan portfolio, provided the requirements set out in13
C.FR. §307.19 are satisfied. The Recipient must use all proceeds from
any Sale or Securitization (net of reasonable transaction costs) to make
additional RLF loans.

4. Termination of RLF Award. EDA may approve a request from the
Recipient to terminate this Award. The Recipient must compensate the
Government for the Federal Share of the RLF property, including the
current value of all outstanding RLF loans. However, with EDA’s prior
approval, upon a showing of compelling circumstances, the Recipient may
use for other economic development activities a portion of RLF property
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that EDA determines is attributable to RLF Income, provided that the
amount of such RLF Income (or program income) does not exceed the
Federal Share. (See 13 C.F.R. § 307.21(b).)

When EDA approves the termination of an RLF grant, EDA may assign or
transfer assets of the RLF to an RLF Third Party (defined in 13 C.F.R.

§ 307.8) for liquidation. The RLF Third Party may be an Eligible
Applicant (as defined in 13 C.F.R. § 300.3) or a for-profit organization not
otherwise eligible for EDA investment assistance. EDA will have sole
discretion in choosing the RLF Third Party, may enter into an agreement
with the RLF Third Party to liquidate the assets of one or more RLFs or
Recipients, and may allow the RLF Third Party to retain a portion of the
RLF assets as reasonable compensation for services rendered in the
liquidation. See 13 C.F.R. § 307.20(c). The proceeds resulting from any
liquidation upon termination shall be distributed in accordance with

13 CF.R. § 307.20(d). See also part], section D.6.f. of these RLF
Standard Terms and Conditions.

Environmental Requirements. Environmental impacts must be considered by
federal decision-makers in their decisions whether or not to (1) approve a
proposal for federal assistance; (2) approve the proposal with mitigation; or (3)
approve a different proposal/grant having less adverse environmental impacts.
Federal environmental laws require that the funding agency initiate a planning
process with an early consideration of potential environmental impacts that
Project(s) funded with federal assistance may have on the environment. The
Recipient and any sub-recipients must comply with all environmental standards,
to include those proscribed under the following statutes and Executive Orders,
and shall identify to the awarding agency any impact the Award may have on the
environment. In some cases, the Grants Officer can withhold award funds under a
special award condition requiring the Recipient to submit additional
environmental compliance information sufficient to enable the Department to
make an assessment on any impacts that a Project may have on the environment.
See also part I11, section B.1.-of these RLF Standard Terms and Conditions:

L. The National Environmental Policy Act of 1969 (42 U.S.C. §§ 4321-
4327).

The National Environmental Policy Act (NEPA) and the Council on
Environmental Quality’s (CEQ) implementing regulations (40 C.F.R. parts
1500-1508) require that an environmental analysis be completed for all
major federal actions significantly affecting the environment. NEPA
applies to the actions of federal agencies and may include a federal
agency’s decision to fund non-federal projects under grants and
cooperative agreements. Recipients of federal assistance are required to
identify to the awarding agency any impact an award will have on the
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quality-of the human environment, and assist the agency to comply with
NEPA. Recipients also may be requested to assist the Department in
drafting an environmental assessment, if the Department determines an
assessment is required.

Executivé Order 11988 (F loodplain Management) and Executive
Order 11990 (Protection of Wetlands, May 24, 1977).

~ Recipients must identify proposed actions in federally defined floodplains
and wetlands to enable the agency to make a determination whether there
is an alternative to minimize any potential harm.

Clean Air Act, Clean Water Act and Executive Order 11738.

Recipients must comply with the provisions of the Clean Air Act (42
U.S.C. § 7401 et seq.), Clean Water Act (42 U.S.C. § 1251 et seq.) and
Executive Order 11738, and shall not use a facility on the Environmental
Protection Agency’s (EPA) List of Violating Facilities in performing any
Award that is nonexempt under 40 C.F.R. § 15.5, and shall notify the
Program Officer in writing if it intends to use a facility that is on EPA’s
List of Violating Facilities or knows that the facility has been
recommended to be placed on the List.

The Flood Disaster Protection Act of 1973 (42 U.S.C. § 4002 ef seq.).

Flood insurance, when available, is required for federally-assisted
construction or acquisition in flood-prone areas.

The Endangered Species Act of 1973, as amended (16 U.S.C. § 1531 et
seq.). '

Recipients must identify any impact or activities which may involve a
threatened or endangered species. Federal agencies have the responsibility
to ensure that no adverse effects to the protected species or habitat occur
from actions under federal assistance awards and conduct the required
reviews under the Endangered Species Act, as applicable.

The Coastal Zone Management Act, as amended (16 U.S.C. § 1451 ez
seq.).

Funded Projects must be consistent with a coastal State’s approved
management program for the coastal zone.
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10.

11.

12.

The Coastal Barriers Resources Act (16 U.S.C. § 3501 et seq.).

Restrictions are placed on federal funding for actions within a Coastal
Barrier System. '

The Wild and Scenic Rivers Act, as amended (16 U.S.C. § 1271 et
seq.).

This Act applies to Awards that may affect existing or proposed
components of the National Wild and Scenic Rivers system.

The Safe Drinking Water Act of 1974, as amended (42 U.S.C. §§ 3001~
D

This Act precludes federal assistance for any project that EPA determines
may contaminate a sole source aquifer so as to threaten public health.

The Resource Conservation and Recovery Act of 1976, as amended
(42 US.C. § 6901 ef seq.). '

This Act regulates the generation, transportation, treatment, and disposal
of hazardous wastes, and also provides that Recipients of federal funds
give preference in their procurement programs to the purchase of recycled
products pursuant to EPA guidelines.

The Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, and the Superfund Amendments
and Reauthorization Act of 1986, and the Community Environmental
Response Facilitation Act of 1992, as amended (42 U.S.C. § 9601 ez

seq.).

These requirements address responsibilities of hazardous substance
releases, threatened releases and environmental cleanup. There is also a
requirement to impose reporting and community involvement
requirements to ensure disclosure of the release or disposal of regulated
substances and cleanup of hazards.

Environmental Justice in Minority Populations and Low Income
Populations (Executive Order 12898, February 11, 1994).

Executive Order 12898 identifies and addresses adverse human health or
environmental effects of programs, policies and activities on low income
and minority populations.
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L.

Miscellaneous Requirements.

Criminal and Prohibited Activities.

The Program Fraud Civil Remedies Act (31 U.S.C. §§ 3801-3812)
provides for the imposition of civil penalties against persons who make
false, fictitious, or fraudulent claims to the Federal government for money
(including grants, loans or other benefits).

The Criminal False Claims Act and the False Statements Act (18 U.S.C.
§§ 287 and 1001) provide for criminal prosecution of a person who
knowingly makes or presents any false, fictitious, or fraudulent statements
or representations or claims against the United States. Such person shall
be subject to imprisonment of not more than five (5) years and shall be
subject to a fine. '

The Civil False Claims Act (31 U.S.C. § 3729) provides that suits ﬁnder
this Act can be brought by the Federal government, or a person on behalf
of the Federal government, for false claims under federal assistance '

programs.

The Copeland “Anti-Kickback” Act (18 U.S.C. § 874 and 40 U.S.C.

§ 276¢), prohibits a person or organization engaged in a federally-
supported Project from enticing an employee working on the Project from
giving up a part of his compensation under an employment contract.

Foreign Travel.

The Recipient shall comply with the provisions of the Fly America Act
(49 US.C. § 40118). The implementing regulations of the Fly America
Act are found at 41 C.F.R. §§ 301-10.131 —301-10.143.

The Fly America Act requires that federal travelers and others performing
Federal government-financed foreign air travel must use U.S. flag air
carriers, to the extent that service by such carriers is available. Foreign air
carriers may be used only in specific instances, such as when a U.S. flag
air carrier is unavailable, or use of U.S. flag air carrier service will not
accomplish the agency’s mission.

Use of foreign air carriers may also be used only if bilateral agreements
permit such travel pursuant to 49 U.S.C. § 40118(b). The Department is
not aware of any bilateral agreements which meet these requirements.
Therefore, it is the responsibility of the Recipient to provide the Grants
Officer with a copy of the applicable bilateral agreement if use of a
foreign carrier under a bilateral agreement is anticipated.
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If a foreign air carrier is anticipated to be used, the Recipient must receive
prior approval from the Grants Officer. When requesting such approval,
the Recipient must provide a justification in accordance with the guidance
provided in 41 C.F.R. § 301-10.142, which requires the Recipient to
provide a “certification” to the Grants Officer with the following: name;
dates of travel; the origin and destination of travel; a detailed itinerary of
travel, the name of the air carrier and flight number for each leg of the trip;
and a statement explaining why the Recipient meets one of the exceptions
to the applicable regulations. If the use of a foreign air carrier is pursuant
to a bilateral agreement, the Recipient must provide the Grants Officer
with a copy of the agreement. The Grants Officer shall make the final
determination and notify the Recipient in writing. Failure to adhere to the
provisions of the Fly America Act will result in the Recipient not being
reimbursed for any transportation costs for which the Recipient
improperly used a foreign air carrier.

American-Made Equipment and Products. Recipients are hereby
notified that they are encouraged, to the greatest extent practicable, to
purchase American-made equipment and products with funding provided
under this Award.

Intellectual Property Rights.

Inventions. The intellectual property rights to any invention made by a
Recipient under a DOC Award are determined by the Bayh-Dole Act, as
amended (Pub. L. No. 96-517), and codified in 35 U.S.C. § 200 et seq.,
except as otherwise required by law. The specific rights and
responsibilities are described in more detail in 37 C.F.R. part 401, and in
the particular, in the standard patent rights clause in 37 C.F.R. § 401.14,
which is hereby incorporated by reference into this Award.

(i) Ownership.

(a) Recipient. The Recipient has the right to own any invention it makes
(conceived or first reduced to practice) or made by its employees. The
Recipient may not assign its rights to a third party without the permission
of the Department unless it is to a patent management organization (i.e.,a
university’s research foundation.) The Recipient’s ownership rights are
subject to the Federal government’s nonexclusive paid-up license and
other rights.

(b) Department. If the Recipient elects not to own or does not elect rights
or file a patent application within the time limits set forth in the standard
patent rights clause, the Department may request an assignment of all
rights, which is normally subject to a limited royalty free non-exclusive
license for the Recipient. The Department owns any invention made
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solely by its employees but may license the Recipient in accordance with
the procedures in 37 C.F.R. part 404.

(c) Inventor/Employee. If neither the Recipient nor the Department is
interested in owning an invention by a Recipient employee, the Recipient,
with the written concurrence of the Department’s Patent Counsel, may
allow the inventor/employee to own the invention subject to certain
restrictions as described in 37 C.F.R. § 401.9.

(d) Joint Inventions. Inventions made jointly by a Recipient and a
Department employee will be owned jointly by the Recipient and DOC.
However, the Department may transfer its rights to the Recipient as
authorized by 35 U.S.C. § 202(e) and 37 C.F.R. § 401.10 if the Recipient
is willing to patent and license the invention in exchange for a share of
“net” royalties based on the number of inventors (e.g., 50-50 if there is one
Recipient and Department employee). The agreement will be prepared by
the Department’s Patent Counsel and may include other provisions, such
as a royalty free license to the Federal government and certain other
entities. The Recipient also is authorized to transfer its rights to the
Federal government, which can agree to share royalties similarly as
described above (35 U.S.C. § 202(e)).

(i) Responsibilities --iEdison. The Recipient has responsibilities and
duties set forth in the standard patent rights clause, which are not
described below. The Recipient is expected to comply with all the
requirements of the standard patent rights clause and 37 C.F.R. part 401.
Recipients of DOC Awards are required to submit their disclosures and
elections electronically using the Interagency Edison extramural invention
reporting system (iEdison) at www.iedison.gov. Recipients may obtain a
waiver of this electronic submission requirement by providing DOC
compelling reasons for allowing the submission of paper copies of reports
related to inventions.

Patent Notification Procedures. Pursuant to Executive Order 12889, the
Department is required to notify the owner of any valid patent covering
technology whenever the Department or its Recipients, without making a
patent search, knows (or has demonstrable reasonable grounds to know)
that technology covered by a valid United States patent has been or will be
used without a license from the owner. To ensure proper notification, if
the Recipient uses or has used patented technology under this Award
without a license or permission from the owner, the Recipient must notify
the Grants Officer:

However, this notice does not necessarily mean that the Government

authorizes and consents to any copyright or patent infringement occurring
under the financial assistance.
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Data, Databases and Software. The rights to any work produced or
purchased under a DOC Award are determined by 15 C.F.R. §§ 14.36 or
24.34, as applicable. Such works may include data, databases or software.
The Recipient owns any work produced or purchased under a DOC Award
subject to the Department’s right to obtain, reproduce, publish or
otherwise use the work or authorize others to receive, reproduce, publish
or otherwise use the data for Federal government purposes.

Copyright. The Recipient may copyright any work produced under a
DOC Award subject to the Department’s royalty-free non-exclusive and
irrevocable right to reproduce, publish or otherwise use the work or
authorize others to do so for Federal government purposes. Works jointly
authored by the Department and Recipient employees may be copyrighted
but only the part authored by the Recipient is protected under 17 U.S.C.

§ 105, which provides that works produced by Federal government
employees are not copyrightable in the United States. If the contributions
of the authors cannot be separated, the copyright status of the joint work is
questionable. On occasion, the Department may ask the Recipient to
transfer to the Department its copyright in a particular work when the
Department is undertaking the primary dissemination of the work.
Ownership of copyright by the Federal government through assignment is
permitted under 17 U.S.C. § 105.

Increasing Seat Belt Use in the United States. Pursuant to Executive
Order 13043, Recipients should encourage employees and contractors to
enforce on-the-job seat belt policies and programs when operating
company-owned, rented or personally-owned vehicles.

Research Involving Human Subjects.

All proposed research involving human subjects must be conducted in
accordance with 15 C.F.R. part 27, Protection of Human Subjects. No
research involving human subjects is permitted under this Award unless
expressly authorized by special award condition, or otherwise authorized
in writing by the Grants Officer.

Federal policy defines a human subject as a living individual about whom
an investigator conducting research obtains (i) data through intervention or
interaction with the individual, or (ii) identifiable private information.
Research means a systematic investigation, including research
development, testing and evaluation, designed to develop or contribute to
generalizable knowledge.

The Department’s regulations at 15 C.F.R. part 27 require that Recipients
maintain appropriate policies and procedures for the protection of human
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subjects. In the event it becomes evident that human subjects may be
involved in carrying out the purpose(s) of this Award, the Recipient shall
submit appropriate documentation to the Program Officer for approval.

- This documentation may include: :

(i) - Documentation establishing approval of the Project by an

‘ institutional review board (IRB) approved for government-wide
use under Department of Health and Human Services guidelines
(see 15 C.F.R. § 27.103);

(ii) Documentation to support an exemption for the Project under 15
CFR. §27.101(b);

(i) Documentation to support deferral for an exemption or IRB review
under 15 C.F.R. §27.118;

(iv)  Documentation of IRB approval of any modification to a prior
' approved protocol or to an informed consent form.

No work involving human subjects may be undertaken, conducted, or
costs incurred or charged for human subjects research, until the
appropriate documentation is approved in writing by the Grants Officer.
Notwithstanding this prohibition, work may be initiated or costs incurred
or charged to the Project for protocol or instrument development related to
human subjects research.

Federal Employee Expenses. Federal agencies are generally barred from
accepting funds from a Recipient to pay transportation, travel, or other
expenses for any federal employee unless specifically approved in the
terms of the Award. Use of Award funds (federal or non-federal) or the
Recipient’s provision of in-kind goods or services, for the purposes of
transportation, travel, or any other expenses for any federal employee may
raise appropriation augmentation issues. In addition, DOC policy -
prohibits the acceptance of gifts, including travel payments for federal
employees, from Recipients or applicants regardless of the source.

Preservation of Open Competition and Government Neutrality
Towards Government Contractors’ Labor Relations on Federal and
Federally Funded Construction Projects. Pursuant to Executive Order
13202, “Preservation of Open Competition and Government Neutrality
Towards Government Contractors’ Labor Relations on Federal and
Federally Funded Construction Projects,” unless the Project is exempted
under section 5(c) of the Order, bid specifications, Project-related
agreements, or other controlling documents for construction contracts
awarded by Recipients or any construction manager acting on their behalf,
shall not:
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10.

11.

Include any requirement or prohibition on bidders, offerors, contractors, or
subcontractors about entering into or adhering to agreements with one or
more labor organizations on the same or related construction Project(s); or

Otherwise discriminate against bidders, offerors, contractors, or
subcontractors for becoming or refusing to become or remain signatories
or otherwise to adhere to agreements with one or more labor
organizations, on the same or other related construction Project(s).

Minority Serving Institutions (MSIs) Initiative. Pursuant to Executive
Orders 13256 (President's Board of Advisors on Historically Black
Colleges and Universities), 13230 (President's Advisory Commission on
Educational Excellence for Hispanic Americans), and 13270 (Tribal
Colleges and Universities), the Department is strongly committed to
broadening the participation of MSIs in its financial assistance programs..
The Department’s goals include achieving full participation of MSIs in
order to advance the development of human potential, strengthen the
Nation’s capacity to provide high-quality education, and increase
opportunities for MSIs to participate in and benefit from federal financial
assistance programs. The Department encourages all applicants and
Recipients to include meaningful participation of MSIs. Institutions
eligible to be considered MSIs are listed on the U.S. Department of
Education’s website. :

Research Misconduct. Scientific or research misconduct refers to the
fabrication, falsification, or plagiarism in proposing, performing, or
reviewing research, or in reporting research results. It does not include
honest errors or differences of opinion. The Recipient organization has
the primary responsibility to investigate allegations and provide reports to
the Federal government. Funds expended on an activity that is determined
to be invalid or unreliable because of scientific misconduct may result in a
disallowance of costs for which the institution may be liable for repayment
to the awarding agency. The Office of Science and Technology Policy at
the White House published in the Federal Register on December 6, 2000 a
final policy that addressed research misconduct (65 FR 76260). The
policy was developed by the National Science and Technology Council.
The Department requires that any allegation be submitted to the Grants
Officer, who also will notify the OIG of such allegation. Generally, the
Recipient organization shall investigate the allegation and submit its
findings to the Grants Officer. The Department may accept the
Recipient’s findings or proceed with its own investigation. The Grants
Officer shall inform the Recipient of the Department’s final determination.

Publications, Videos and Acknowledgment of Sponsorship.

Publication of the results or findings of a research project in appropriate
professional journals and production of video or other media is
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12.

13.

encouraged as an important method of recording and reporting scientific
information. It is also a constructive means to expand access to federally-
funded research. The Recipient is required to submit a copy to the funding
agency and when releasing information related to a funded Project include
a statement that the Project or effort undertaken was or is sponsored by
DOC. The Recipient also is responsible for ensuring that every
publication of material (including Internet sites and videos) based on or
developed under an Award, except scientific articles or papers appearing
in scientific, technical or professional journals, contains the following
disclaimer: “This [report/video] was prepared by [Recipient name] under
[Award number] from [name of operating unit], U.S. Department of
Commerce. The statements, findings, conclusions and recommendations
are those of the author(s) and do not necessarily reflect the views of the
[name of operating unit] or the U.S. Department of Commerce.” This
disclaimer also applies to videos produced under DOC Awards.

Care and Use of Live Vertebrate Animals. Recipients must comply
with the Laboratory Animal Welfare Act of 1966 (Pub. L. No. 89-544), as
amended (7 U.S.C. § 2131 et seq.) (animal acquisition, transport, care,
handling, and use in projects), and the implementing regulations at 9
C.F.R. parts 1, 2, and 3; the Endangered Species Act (16 U.S.C. § 1531 ez
seq.); Marine Mammal Protection Act (16 U.S.C. § 1361 ez seq.) (taking
possession, transport, purchase, sale, export or import of wildlife and
plants); Non-indigenous Aquatic Nuisance Prevention and Control Act (16
U.S.C. § 4701 et seq.) (ensure preventive measures are taken or that
probable harm of using species is minimal if there is an escape or release);
and all other applicable statutes pertaining to the care, handling and
treatment of warm blooded animals held for research, teaching, or other
activities supported by federal financial assistance. No research involving
vertebrate animals is permitted under any DOC Award unless authorized
by the Grants Officer.

Homeland Security Presidential Directive — 12. If the performance of
this Award requires the Recipient to have physical access to federal
premises for more than 180 days or access to a federal information system,
personal identity verification procedures must be implemented. Any items
or services delivered under this Award shall comply with the

Department’s personal identity verification procedures that implement
Homeland Security Presidential Directive -12, FIPS PUB 201, and OMB
Memorandum M-05-24. The Recipient shall insert this clause in all sub-
awards or contracts when the sub-award recipient or contractor is required
to have physical access to a federally-controlled facility or access to a
federal information system.
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14.

Compliance with Department of Commerce Bureau of Industry and.
Security Export Administration Regulations.

This clause applies to the extent that this Award involves access to export-
controlled information or technology.

In performing this Award, the Recipient may gain access to export-
controlled information or technology. The Recipient is responsible for
compliance with all applicable laws and regulations regarding export-
controlled information and technology, including deemed exports. The
Recipient shall establish and maintain throughout performance of this
Award effective export compliance procedures at non-DOC facilities. At
a minimum, these export compliance procedures must include adequate
controls of physical, verbal, visual and electronic access to export-
controlled information and technology.

Definitions.

(i) Deemed Export. The Export Administration Regulations (EAR)
define a deemed export as any release of technology or source code
subject to the EAR to a foreign national, both in the United States and
abroad. Such release is “deemed” to be an export to the home country
of the foreign national. See 15 C.F.R. § 734.2(b)(2)(id).

(ii) Export-controlled information and technology. Export-controlled
information and technology subject to the EAR (15 C.F.R. §§ 730-
774), implemented by the Department’s Bureau of Industry and
Security, or the International Traffic In Arms Regulations (ITAR) (22
C.E.R. §§ 120-130), implemented by the Department of State,
respectively. This includes but is not limited to dual-use items,
defense articles and any related assistance, services, software or
technical data as defined in the EAR and ITAR.

The Recipient shall control access to all export-controlled information and
technology that it possesses or that comes into its possession in performance
of this Award, to ensure that access is restricted, or licensed, as required by
applicable federal laws, Executive Orders or regulations.

Nothing in the terms of this Award is intended to éhange, supersede or waive
the requirements of applicable federal laws, Executive Orders or regulations.

The Recipient shall include this clause, including this paragraph (f), in all

lower-tier transactions (sub-awards, contracts, and subcontracts) under this
Award that may involve access to export-controlled information technology.
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PART II

RLF RECIPIENTS’ MANAGEMENT AND ADMINISTRATIVE
REQUIREMENTS

Part II of these RLF Standard Terms and Conditions sets out the Recipient’s duties to
administer and manage this Award.

A.

Revolving Loan Fund (RLF) Plan Requirements. The Recipient must develop -
and manage its RLF in accordance with an RLF Plan as described in this section
and in 13 C.F.R. § 307.9, and submit the RLF Plan (or Plan) to EDA for approval.
The RLF Plan must serve as the Recipient’s internal operating tool and set out
administrative procedures for operating the RLF consistent with “Prudent
Lending Practices,” as defined in 13 C.F.R. § 307.8.

1. Format and Content. The required content and recommended format for
the RLF Plan is as follows:
a. The title page of the Plan should show the Recipient organization’s name

and the date the Plan was adopted.

b. Part I of the Plan titled Revolving Loan Fund Strategy must summarize (i)
the Comprehensive Economic Development Strategy (CEDS) for the
region in which the RLF Project is located and (ii) business development
objectives, and describe the RLF’s financing strategy, policy and portfolio
standards. Organization of the material and the level of detail provided in
Part I may be varied to improve the narrative flow, provided the
substantive content is adequately covered.

c. Part I1 of the Plan titled Operational Procedures must serve as the internal
operating manual for the Recipient. In administering the RLF, the
Recipient must adopt procedures to comply, and ensure that potential
borrowers comply, with applicable laws and regulations including but not
limited to 13 C.F.R. part 307.

2. Evaluation of RLF Plans. EDA will use the following criteria to
evaluate RLF Plans. The Plan must:

a. Be consistent with the CEDS or EDA-approved strategy for the Region;

b. Identify the strategic purpose of the RLF and the considerations
influencing the selection of its financing strategy and lending criteria,
including:

(i) An analysis of the local capital market and the financing needs of the
targeted businesses; and
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(i) Financing policies and portfolio standards which are consistent with
EDA’s policies and requirements;

c. Demonstrate an adequate understanding of commercial loan portfolio
management procedures, including loan processing, underwriting, closing,
disbursement, collection, monitoring, and foreclosure. It also must
provide sufficient administrative procedures to prevent conflicts-of-
interest and to ensure accountability, safeguarding of RLF assets and
compliance with federal and local laws.

(See 13 C.F.R. § 307.9(b).)

3. RLF Plan Modifications. Economic development often requires the
implementation of new approaches to help stimulate stagnant economies.
EDA reserves the right to request changes to an RLF Plan at any time.
Such changes may be required for the RLF to remain supportive of -
updates made to a Regional CEDS. Modification of the RLF Plan also
may be necessary to ensure effective use of the RLF as a strategic
financing tool. An Recipient must request and obtain EDA approval prior
to any modifications of the Plan. (See 13 C.F.R. § 307.9(c).)

" Modifications of Lending Areas and Consolidation of RLF Awards. The
Recipient must make loans to implement and assist economic activity only within
its EDA-approved lending area, as set forth and defined in the RLF Award and
the RLF Plan. The Recipient may request permission from EDA to consolidate
(or merge) eligible RLF Awards in accordance with required documentation and
procedures. Any request to add an additional lending area or to consolidate two
(2) or more EDA-funded RLF Awards must satisfy the following requirements:

1. A Recipient may add an additional lending area to its existing lending area
to create a new lending area only with EDA’s prior written approval and
subject to the conditions set out in 13 C.F.R. § 307.18(a).

2. A Recipient with more than one (1) EDA-funded RLF Award may
consolidate two (2) or more EDA-funded RLFs into one (1) surviving
RLF with EDA’s prior written approval, provided the conditions set out in
13 C.F.R. § 307.18(b)(1) are satisfied.

3. Two (2) or more Recipients may consolidate their EDA-funded RLFs into
one (1) surviving RLF with EDA’s prior written approval, provided the
conditions set out in 13 C.F.R. § 307.18(b)(2) are satisfied.

Prudent Lending Practices. The Recipient is expected to administer the RLF in
accordance with “Prudent Lending Practices,” defined in 13 C.F.R. § 307.8 as
“generally accepted underwriting and lending practices for public loan programs,
based on sound judgment to protect federal and lender interests.” Prudent
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Lending Practices cover loan processing, documentation, loan approval,
collections, servicing, administrative procedures, collateral protection, and
recovery actions. Prudent lending practices include compliance with local laws
- and filing requirements to perfect and maintain a security interest in RLF
collateral. :

1. Accounting Principles.

a. RLFs must operate in accordance with generally accepted accounting
principles (“GAAP”) as in effect from time to time in the United States
and the provisions outlined in OMB Circular A-133, Audits of States,
Local Governments, and Non-Profit Organizations, and the related
Compliance Supplement.

b. In accordance with GAAP, a loan loss reserve may be reflected in the
Recipient’s financial statements to show the fair value of an RLF’s loan’
portfolio, provided it is an unfunded loan loss reserve.

(See 13 C.F.R. § 307.15(a).)

2. Pre-Disbursement and Loan and Accounting System Requirements.
a. Prior to any disbursement of EDA funds, the Recipient must provide to
EDA:

6} Evidence of fidelity bond coverage for persons authorized to
handle funds under this Award in an amount sufficient to protect
the interests of EDA and the RLF. Note that such insurance
coverage must exist at all times during the duration of the RLF’s
operation; and

(i)  Certification in accordance with 13 C.F.R. § 307.15(b)(1) that the
Recipient’s accounting system is adequate to identify, safeguard
and account for all RLF Capital (as defined in 13 C.F.R. § 307.8),
outstanding RLF loans and other RLF operations. This
certification must occur within sixty (60) days prior to the initial
disbursement of EDA funds under this Award. (See 13 C.F.R.
§ 307.11(a).)

b. Prior to the disbursement of any EDA grant funds, the Recipient must
certify that standard RLF loan documents reasonably necessary for
lending are in place and that these documents have been reviewed by its
legal counsel for adequacy and compliance with the Terms and Conditions
of the Award and applicable State and local laws. The standard loan
documents must include, at a minimum, the:
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(i)  Loan application;

(i)  Loan agreement; -

(ili)  Promissory note;

(iv)  Security agreement(s);

(v)  Deed of trust or mortgage (as applicable);

(vi)  Agreement of prior lien holder (as applicable); and

(vii)  Guaranty agreement (for officers or owners of corporate
borrowers, as applicable).

(See 13 CF.R. § 307.15(b)(2).)

3. Interest Rates. A Recipient can make loans and may guarantee loans to
eligible borrowers at interest rates and under conditions determined by the
Recipient to be most appropriate in achieving the goals of the RLF.
However, the minimum interest rate an RLF can charge is four (4)
percentage points below the lesser of the current money center prime rate
quoted in the Wall Street Journal, or the maximum interest rate allowed
under State law. In no event may the interest rate be less than four (4)
percent. However, should the prime interest rate listed in the Wall Street
Journal exceed fourteen (14) percent, the minimum RLF interest rate is not
required to be raised above ten (10) percent if doing so compromises the
ability of the Recipient to implement its financing strategy. (See 13 C.F.R.
§ 307.15(c).)

4. Private Leveraging.

a. RLF loans must be used to leverage private investment of at least two
dollars for every dollar of such RLF loans. This leveraging requirement
applies to the RLF portfolio as a whole rather than to individual loans and
is effective for the duration of the RLF’s operation. To be classified as
leveraged, private investment must be made within twelve (12) months
prior to approval of an RLF loan, as part of the same business
development project, and may include:

6 Capital invested by the borrower or others;

(i)  Financing from private entities; or

(iii)  The non-guaranteed portion and ninety (90) percent of the
guaranteed portions of U.S. Small Business Administration’s 7(A)
loans and 504 debenture loans.

b. Private investments will not include accrued equity beyond the current
twelve-month period in a borrower’s assets.

(See 13 C.F.R. § 307.15(d).)
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D.

-.Conflicts-of-Interest Rules.

L.

An “Interested Party” is defined in 13 C.F.R. § 300.3 as “any officer,
employee or member of the board of directors or other governing board of
the Recipient, including any other parties that advise, approve, recommend
or otherwise participate in the business decisions of the Recipient, such as
agents, advisors, consultants, attorneys, accountants or shareholders.” An
Interested Party also includes the Interested Party’s “Immediate Family”
(defined in 13 C.F.R. § 300.3 as a person’s spouse, parents, grandparents,
siblings, children and grandchildren, but does not include distant relatives,
such as cousins, unless the distant relative lives in the same household as
the person) and other persons directly connected to the Interested Party by
law or through a business organization. In addition, “Immediate Family”
includes a person’s “significant other” or partner in a domestic
relationship with an “Interested Party.”

The Recipient must establish safeguards to prohibit an Interested Party
from using its position for a purpose that constitutes or presents the
appearance of personal or organizational conflicts-of-interest or of
personal gain. (See 13 C.F.R. § 302.17(a) and (b), 15 C.F.R. §§ 14.42 and
24.36(b)(3), and Forms SF-424B (4ssurances — Non-Construction
Projects) and SF-424D (Assurances — Construction Projects).)

An Interested Party must not receive any direct or indirect, financial or
personal benefits in connection with this Award or its use for payment or
reimbursement of costs by or to the Recipient. A financial interest may
include employment, stock ownership, a creditor or debtor relationship, or
prospective employment with the organization selected or to be selected
for a sub-award. An appearance of impairment of objectivity could result
from an organizational conflict where, because of other activities or
relationships with other persons or entities, a person is unable or
potentially unable to render impartial assistance or advice. It also could
result from non-financial gain to the individual, such as benefit to
reputation or prestige in a professional field. (See 13 C.F.R. § 302.17(b).)

In addition to the rules set forth in 13 C.F.R. § 302.17(a) and (b), the
Recipient must adhere to these special conflicts-of-interest rules set out in

13 C.F.R. § 302.17(c):

An Interested Party of a Recipient of an RLF Award will not receive,
directly or indirectly, any personal or financial benefits resulting from the
disbursement of RLF loans.

A Recipient will not lend RLF funds to an Interested Party.

Former board members of a Recipient and members of his or her
Immediate Family will not receive a loan from the RLF for a period of two
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(2) years from the date that the board member last served on the RLF’s
board of directors.

(See also part I, section N.3. of these RLF Standard Terms and
Conditions.)

E. Effective Utilization of Revolvihg Loan Funds.

1.

Capital Utilization Standard.

During the “Revolving Phase” (defined at 13 C.F.R. § 307.8 as the stage
of the RLF’s business lending activities that commences immediately after
all grant funds have been disbursed to the Recipient), the Recipient must
manage its repayment and lending schedules to provide that at all times at
least seventy-five (75) percent of the RLF Capital is loaned or committed.
RLF Income earned during a reporting period is not included as RLF
Capital when calculating the capital utilization percentage. The following
exceptions apply: -

® A Recipient that anticipates making large loans relative to the size
of its RLF Capital base may propose an RLF Plan that provides for
maintaining a capital utilization percentage greater than twenty-
five (25) percent; and

(i)  EDA may require a Recipient with an RLF Capital base in excess
of $4 million to adopt a Plan that maintains a proportionately
higher percentage of its funds loaned.

In the event that EDA sets a higher capital utilization rate, the Recipient
shall have ninety (90) days to amend its RLF Plan accordingly.

When the percentage of loaned RLF Capital falls below the applicable
capital utilization percentage, the dollar amount of the RLF funds
equivalent to the difference between the actual percentage of RLF Capital
loaned out and the applicable capital utilization percentage is referred to as
“excess funds.” (See 13 C.F.R. § 307.16(c).)

Sequestration of Excess Funds.

Sequestration Required. If the Recipient fails to satisfy the applicable

~ capital utilization percentage requirement for two (2) consecutive

reporting intervals, EDA will require the Recipient to deposit the excess
funds in an interest-bearing account separate from the EDA funds account.
If EDA requires sequestration, the Recipient must submit to EDA:
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® A letter certifying that a separate, interest-bearing account has been
set up for the purposes of sequestering excess funds; specifying the
applicable EDA award number(s), the amount deposited, the
account number, and the name, address and telephone number of
the bank; and certifying that the Recipient will remit quarterly any
interest payments to EDA; and

(i) A copy of the deposit receipt evidencing that a separate, interest-
bearing account was set up for the amount certified in the letter.

This documentation is required regardless of whether the Recipient is
establishing the account for the first time or depositing additional grant
funds. The Recipient must obtain EDA’s written authorization to
withdraw any sequestered funds. (See 13 C.F.R. § 307.16(c)(2)(1).)

Sequestration Not Required. EDA will not require sequestration of excess
funds if:

(1) The amount to be sequestered is less than $5,000.00; or

(i)  The Recipient provides written documentation of the extenuating
circumstances precipitating the excess cash situation, as well as a
written plan, signed by the Recipient’s authorized representative,
describing specific actions the Recipient will take to achieve
compliance within the next six (6) months, and the Grants Officer
signs and approves this plan. Six-month compliance extensions
are solely at the Grant Officer’s discretion.

Remittance of Interest on Sequestered Funds. The portion of the
interest earned on the account holding sequestered funds that is

attributable to the EDA share of the Award must be remitted quarterly to
EDA within thirty (30) days of the end of each quarter (for EDA’s
purposes, quarters end on March 31, June 30, September 30 and December
31) to the following address:

Bank of America

Economic Development Administration
Lockbox Services Atlanta Government
P.O.Box 100462

Atlanta, GA 30384

Checks must be made payable to “Economic Development
. Administration.” The Award number and the words “Interest on Excess
Funds” shall be clearly written on the face of the check. Additionally, a
brief memorandum accompanying the check must include:

A statement that the payment being remitted to EDA represents interest
earned on EDA’s portion of sequestered funds; and
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b. A calculation showing how EDA’s share of the interest was determined.

The Recipient must submit a copy of this memorandum and evidence of
interest payment remittance (a copy of the check, wire transfer or direct
deposit of funds) to the Regional Office.

4. Persistent Noncompliance. Generally, EDA will allow the Recipient a
reasonable period of time to lend excess funds and achieve the applicable
capital utilization percentage. However, if the Recipient fails to achieve
the applicable capital utilization percentage after a reasonable period of
time, as determined by EDA, it may be subject to sanctions such as
suspension or termination. (See 13 C.F.R. § 307.16(c)(2)(ii).)

Financial Accountability in the Administration of an RLF. The Recipient is
responsible for the administrative costs associated with operating the RLF.
Evidence of sufficient and reliable sources of funds to cover RLF administrative
expenses is a key factor in Project selection. As grant funds are disbursed for
loans and the RLF begins to generate income from lending activities, such income
(referred to as “RLF Income” and defined in 13 C.F.R. § 307.8), as distinguished
from interest payments remitted to EDA pursuant to 13 CF.R. § 307.16(c)(2)(D),
may be used to cover eligible, reasonable and documented administrative costs -
necessary to administer the RLF, unless otherwise provided for in the Award or
approved in writing by EDA. A Recipient may use RLF Income only to
capitalize the RLF for financing activities and to cover eligible and reasonable
administrative expenses.

- Recipients are responsible for the administrative costs associated with operating
an RLF. Evidence of sufficient and reliable sources of funds to cover RLF
administrative expenses is a key factor in Project selection. As grant funds are
disbursed for loans and an RLF begins to generate income from lending activities,
such income (referred to as “RLF Income” and defined in 13 C.F.R. § 307.8), as
distinguished from interest payments remitted to EDA pursuant to 13 C.F.R.

§ 307.16(c)(2)(i), may be used to cover eligible, reasonable and documented
administrative costs necessary to administer the RLF, unless otherwise provided
for in the Award or approved in writing by EDA. The Recipient may use RLF
Income only to capitalize the RLF for financing activities and to cover eligible
and reasonable administrative expenses.

1. General Requirements for RLF Income. RLF Income must be placed
into the RLF Capital base for the purpose of making loans or paying for
eligible and reasonable administrative costs associated with the RLF’s
operations. RLF Income may fund reasonable administrative costs,
provided:

a. The RLF Income and the administrative costs are incurred in the same
twelve-month (12) reporting period;
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2.

RLF Income that is not used for administrative costs during the twelve-
month (12) reporting period is made available for lending activities;

RLF Income is not withdrawn from the RLF Capital base in the

subsequent reporting period for any purpose other than lending without the
prior written consent of EDA; and

The Recipient completes an Income and Expense Statement as required
under 13 C.F.R. § 307.14(c).

' (See 13 CER. § 307.12(a).)

Compliance Guidance. When charging costs against RLF Income, the
Recipient must comply with applicable federal costs principles and audit
requirements as found in:

2 C.F.R. part 225 (OMB Circular A-87 for State, local and Indian tribal
governments); a ' ' :

2. CF.R. part 230 (OMB Circular A-122 for non-profit organizations
other than institutions of higher education, hospitals or organizations
named in OMB Circular A—122 as not subject to such Circular);

2 C.F.R. part 220 (OMB Circular A-21 for educational institutions); and
OMB Circular A-133 (and the related Compliance Supplement) for Single
Audit Act requirements for States, local governments and non-profit
organizations.

(See 13 C.F.R. § 307.12(b).)

3.

o op

Priority of Payments on Defaulted RLF Loans. When a Recipient
receives proceeds on a defaulted RLF loan that is not subject to liquidation
pursuant to 13 C.F.R. § 307.20, such proceeds shall be applied in the
following order of priority:

First, towards any costs of collection;

Second, towards outstanding penalties and fees;

Third, towards any accrued interest to the extent due and payable; and
Fourth, towards any outstanding principal balance.

(See 13 CFR. § 307.12(c).)

The Recipient is expected to add RLF Income to the RLF Capital base
where practicable. To determine the appropriate amount of RLF Income
to return to the RLF Capital base, RLF operators must consider the costs
necessary to operate the RLF program, the availability of other monetary
resources, the portfolio risk level and projected capital erosions from loan
losses and inflation, the community’s (or region’s) commitment to the
RLF and the anticipated demand for RLF loans.
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4. Default Rates. If an RLF loan’s default rate exceeds fifteen (15) percent,
EDA may request additional information from the Recipient, including but
not limited to: '

a. A narrative, signed by the Chair of the RLF administrative board,
outlining actions taken to address the non-performing portion of the RLF
loan portfolio;

b. Detailed information for each non-performing loan (e.g., borrower’s name,
loan closing date, outstanding loan balance, number of days delinquent,
collateral, actions taken to collect loan payments, the percentage of the
loan likely to be collected, dollar amount expected to be collected,
expected date of collection, current status);

c. An EDA-approved corrective action plan; and .
d. An amended RLF Plan consistent with the EDA-approved corrective
action plan.

Failure to submit an acceptable corrective action plan within 120 days of
receiving EDA’s request, failure to comply. with an EDA-approved
corrective action plan, or failure to allow EDA to conduct an on-site visit
upon request may result in termination of the Award.

Records and Retention.

1. Closed Loan Files and Related Documents. The Recipient must
maintain Closed Loan files and all related documents, books of account,
computer data files and other records over the term of the Closed Loan
and for a three-year (3) period from the date of final disposition of the
Closed Loan. The date of final disposition of a Closed Loan is the date:

a. Principal, interest, fees, penalties, and all other costs associated with the
Closed Loan have been paid in full; or

b. Final settlement or discharge and cessation of collection efforts of any
unpaid amounts associated with the Closed Loan have occurred. (See 13
C.F.R. §307.13(a).)

2. Administrative Records. The Recipient must at all times:

a. Maintain adequate accounting records and source documentation to
substantiate the amount and percent of RLF Income expended for eligible
RLF administrative costs.

b. Retain records of administrative costs incurred for activities and

equipment relating to the operation of the RLF for three (3) years from the
actual submission date of the last semi-annual or annual report that covers
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the period that such costs were claimed; or for five (5) years from the date
the costs were claimed, whichever is more.

. C. Make available for inspection any retained records, including those
retained for longer than the required period. See record retention and
access requirements set out at 15 C.F.R. §§ 14.53 or 24.42, as applicable. .

H. RLF Semi-Annual Report, Annual Report and Income and Expense
Statement. : :

1. Frequency of Reports. All Recipients, including those receiving
Recapitalization Grants (defined in 13 C.F.R. § 307.8) for existing RLFs,
must submit semi-annual reports on Form ED-209S (or any successor
form). EDA may approve the submission of an annual report on Form
ED-209A (or any successor form) for a semi-annual report upon written
request by the Recipient if the following conditions have been met:

a. At least one (1) year has passed from the date that the RLF has
loaned an aggregate amount equal to its initial RLF Capital base;

b. The Recipient has timely submitted accurate semi-annual reports
for the preceding two (2) years; '
c. The Recipient has ensured completion and submission to EDA of

required periodic audits for the most recent audit period within the
preceding two (2) years; and

d. EDA determines that the RLF is in compliance with all applicable
RLF requirements. (See 13 C.F.R. § 307.14(2).)

If the Recipient fails to submit the annual report on time, it may be
required to return to semi-annual reporting.

2. RLF Plan Certification. The Recipient must certify as part of its semi-
annual or annual report to EDA that the RLF is operating in accordance
with the applicable RLF Plan. The Recipient also must describe (and
propose pursuant to 13 C.F.R. § 307.9) any modifications to the RLF Plan
to ensure effective use of the RLF as a strategic financing tool. (See 13
C.F.R. §307.14(b).)

3. RLF Income and Expense Statement. A Recipient using either fifty
(50) percent or more (or more than $100,000) of RLF Income for
administrative costs in the twelve-month (12) reporting period must
submit a completed Income and Expense Statement on Form ED-2091 (or
any successor form) annually to the appropriate Regional Office within
ninety (90) days of the end of the fiscal year. A Recipient using less than
fifty (50) percent and less than $100,000 of RLF Income for
administrative costs in the twelve-month (12) reporting period must
prepare and retain for four (4) years a completed Income and Expense
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Statement for the applicable fiscal year, which shall be made available to
EDA upon.request. (See 13 C.F.R. § 307.14(c).)

- Failure to submit semi-annual reports, annual reports, or the Income and
Expense Statement in a timely manner may result in termination of the

Award.-

Performance Measures. As part of the semi-annual or annual report, the
Recipient must submit to EDA the information identified as the “Core
Performance Measures” in the special award conditions of the Award.
EDA will advise the Recipient within a reasonable time of any required
modifications to the information submitted. (See 13 C.F.R. § 307.14(d).)
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PART III

LENDING RESTRICTIONS AND BORROWER REQUIREMENTS

Uses of Capital. The Recipient must use RLF Capital for the purpose of making
Joans that are consistent with an approved RLF Plan or such other purposes
approved by EDA. To ensure that grant funds are used as intended, each loan
agreement must clearly state the purpose of each loan. (See 13 C.F.R.

§ 307.17(a).)

L.

o

Restrictions on Use of RLF Capital. RLF Capital shall not be used to:

Acquire an equity position in a private business;

Subsidize interest payments on an existing loan;

Provide for borrowers’ required equity contributions under other Federal
Agencies’ loan programs;

Enable borrowers to acquire an interest in a business, either through the
purchase of stock or through the acquisition of assets, unless sufficient
justification is provided in the loan documentation. Sufficient justification
may include acquiring a business to save it from imminent closure or to
acquire a business to facilitate a significant expansion or increase in -
investment with a significant increase in jobs. The potential economic
benefits must be clearly consistent with the strategic objectives of the
RLF;

Provide RLF loans to a borrower for the purpose of investing in interest-
bearing accounts, certificates of deposit or any investments unrelated to
the RLF;

Refinance existing debt, unless:

@) The Recipient sufficiently documents in the loan documentation a
“sound economic justification” for the refinancing (e.g., the
refinancing will support additional capital investment intended to
increase business activities). For this purpose, reducing the risk of
loss to an existing lender(s) or lowering the cost of financing to a
borrower will not, without other indicia, constitute a sound
economic justification; or

(i)  RLF Capital will finance the purchase of the rights of a prior lien
holder during a foreclosure action which is necessary to preclude a
significant loss on an RLF loan. RLF Capital may be used for this
purpose only if there is a high probability of receiving :
compensation from the sale of assets sufficient to cover an RLF’s
costs plus a reasonable portion of the outstanding RLF loan within
eighteen (18) months following the date of refinancing.
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(See 13 C.F.R. § 307.17(b).)

Credit Not Otherwise Available. The Recipient must determine and

-clearly demonstrate in the loan documentation for each RLF loan that

credit is not otherwise available on terms and conditions that permit the
completion or successful operation of the activity to be financed. (See 13
C.F.R. §307.17(c).)

Loan Guaranty Agreements. The Grants Officer must provide written
approval for the use of RLF Capital for guaranteeing other loans.
Therefore, the Recipient must contact the appropriate Regional Office for
such a request.

B. Pre-Loan Requirements for RLF Recipients and RLF Borrowers.

1.

Environmental Impact. The Recipient must adopt procedures to review
the impacts of prospective loan proposals on the physical environment.
The RLF Plan must provide for compliance with applicable environmental
Jaws and regulations, including but not limited to 13 C.F.R. parts 302 and
314. The Recipient also must adopt procedures to comply, and ensure that
potential borrowers comply, with applicable environmental laws and
regulations. (See 13 C.F.R. § 307.10(a) and part I, section P. of these RLF
Standard Terms and Conditions.)

Protection of RLF Assets. The Recipient must ensure that prospective
borrowers, consultants or contractors are aware of and comply with the
federal statutory and regulatory requirements that apply to activities
carried out with RLF loans. RLF loan agreements must include applicable
federal requirements to ensure compliance, and the Recipient must adopt
procedures to diligently correct instances of non-compliance, including
loan call stipulations. (See 13 C.F.R. § 307.10(b).)

Hold Harmless Provision. All RLF loan documents and procedures must
protect and hold the Federal government harmless from and against all
liabilities that the Federal government may incur as a result of providing an
Award to assist (directly or indirectly) in site preparation or construction, as
well as the direct or indirect renovation or repair of any facility or site.
These protections applies to the extent that the Federal government may
become potentially liable as a result of ground water, surface, soil or other
natural or man-made conditions on the property caused by operations of the
Recipient or any of its borrowers, predecessors or successors. (See 13
C.F.R. §307.10(c).)

Non-Discrimination Requirements. The Recipient agrees to comply
with the following statutory provisions:
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Section 601 of title VI of the Civil Rights Act of 1964, as amended (42
U.S.C. § 2000d et seq.) (proscribing discrimination on the basis of race,
color, or national origin), and the Department’s implementing regulations
found at 15 C.F.R. part 8;

42 U.S.C. § 3123 (proscribing discrimination on the basis of sex in
investment assistance provided under PWEDA) and 42 U.S.C. § 6709
(proscribing discrimination on the basis of sex under the Local Public
Works Program), and the Department’s implementing regulations found at
15CF.R.§§8.7-8.15;

Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C.
§ 794) (proscribing discrimination on the basis of disabilities), and the
Department’s implementing regulations found at 15 C.F.R. part 8b;

The Age Discrimination Act of 1975, as amended (42 U.S.C. § 6101 et
seq.) (proscribing discrimination on the basis of age), and the
Department’s implementing regulations found at 15 C.F.R. part 20; and

Other federal statutes, regulations and Executive Orders, as applicable.
See also part I, section E. of these RLF Standard Terms and Conditions.

Wage Rate Requirements of the Davis-Bacon Act. In accordance with
section 602 of PWEDA (42 U.S.C. § 3212), all laborers and mechanics
employed by contractors or subcontractors on construction-related
Projects receiving investment assistance under PWEDA shall be paid
wages not less than those prevailing on similar construction in the locality,
as determined by the U.S. Secretary of Labor in accordance with
subchapter IV of chapter 31 of title 40, United States Code. (See 13
CF.R. §302.13.) Therefore, the Recipient and any borrower, contractor
or subcontractor must comply with Davis-Bacon prevailing wage rates
where RLF funds under this Award are used for construction work
financed in whole or in part with such RLF funds.
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APPENDIX

THE Fi OLLOWHVG REFERENCE MATERIALS ARE AVAILABLE FROM EDA.:

13 CF.R. chapter III (EDA’s regulations)

15 C.F.R. part 14, Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, Other Non-Profit and Commercial
Organizations

15 C.F.R. part 24, Uniform Administrative Requirements for Grants and Cooperative
Agreements to State and Local Governments

OMB Circular A-133, Audits of States, Local Governments and Nonprofit Organizations,
and the related Compliance Supplement

OMB Circular A-102, Grants and Cooperative Agreements with State and Local
Governments

2 C.F.R. part 220 (codifying OMB Circular A-21, Cost Principles for Educational
Institutions)

2 C.F.R. part 225 (codifying OMB Circular A-87, Cost Principles for State, Local and
Indian Tribal Governments)

2 C.F.R. part 230 (codifying OMB Circular A-122, Cost Principles for Nonprofit
Organizations)

2 C.F.R. part 1326, Non-Procurement Debarment and Suspension
15 C.F.R. part 4, Disclosure of Government Information

15 C.F.R. part 27, Protection of Human Subjects

15 C.F.R. part 28, New Restrictions on Lobbying

15 C.F.R. part 29, Government-wide Requirements for Drug-Free Workplace (Financial
Assistance)

48 C.F.R. part 31, Contract Cost Principles and Procedures

THE FOLLOWING FORMS ARE AVAILABLE FROM EDA.:

Form SF-269 — Financial Status Report
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Form SF-270 - Request for Advaﬁce or Reimbursement (with Instructions)
Form SF-272 - Féderal Cash Transaction Report

Form ED-209A - Annual Report.fc‘)r RLF Grants (with Instructions)

Form ED-209S - Semiannual Report for RLF Grants (with Instructions)

Form ED-209I - RLF Income and Expense Statement (with Instructions)
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CAL COASTAL

RURAL DEVELCPMENT CORPORATION

July 18, 2013

Mr. Darby Marshall, Housing Analyst
Economic Development Department
168 West Alisal Street, Third Floor
Salinas, CA 93905-1300

Dear Mr. Marshall:

California Coastal Rural Development Corporation (Cal Coastal) is submitting the enclosed proposal in
response to the REQUEST FOR PROPOSAL #10400: management of the Small Business Revolving Loan
Fund (SBRLF) programs for the County of Monterey.

Cal Coastal is a not-for-profit public benefit corporation servicing the financial needs of small
businesses and farmers. We were chartered in 1981 by the (then) California Trade and
Commerce Agency to provide direct loans and loan guarantees to businesses located along the
Central Coast. We are dedicated to providing financing for small businesses and farmers who
lack access to capital and technical assistance. Our mission is to assist these enterprises to
grow, thrive and prosper enabling the overall economic development of our underserved
communities. We have our corporate office at 221 Main Street, Suite 300, Salinas CA 93901 and
have one branch office located in Santa Maria, CA 93454. The undersigned serves as the
primary contact person during this solicitation process. Our phone and fax numbers are 831-
424-1099 and 831-424-1094 respectively.

We understand economic development lending. We currently administer a number of loan
programs with a variety of funding sources; we are adept at meeting the economic
development goals, program parameters, and reporting requirements for each program. This
type of lending requires prudent lending and underwriting practices tailored to each respective
program. Our understanding of each clients’ business proposal AND our knowledge of the
community in which the business operates are critical factors in our decision making process.
We work with USDA rural development programs, various SBA lending and technical assistance ’
programs, U. S. Treasury programs, and revolving loans funds, to create jobs and economic

growth.

We survive and prosper according to our ability to make sound credit decisions, implement
effective collection efforts, and provide value added services to our customers. Our




organization is led by a community-based and volunteer Board of Directors (Appendix A) whose
composition includes individuals representing the agricultural, financial, and educational
communities. Our Loan Committee (Appendix B), which is also composed of volunteers,
independently evaluates all credits presented by our loan officers and makes recommendations
to our Board for final loan approval. All SBRLF loans would continue to go thru this process.
With our total staff of approximately twelve individuals, we processed over 80 loans
aggregating $31.1 million in our just completed fiscal year. These credits ranged in size from
$10,000 SBA Microloans to $1.3 million farm operating loans; the average loan size was
$370,000. We are the largest producer of USDA Farm Service Agency guaranteed loans within

California.

We have managed the County’s SBRLF since July 2000 and believe we have the unique abilities,
insight, and experience with a program that has proven to be both successful and challenging —
even to a community development lender like ourselves. Over the past thirteen years, we have
integrated the SBRLF with our other lending and loan accounting programs, sharing the
successes, the collections, the liquidations and, unfortunately in this recession, the credit losses
jointly. Based on our experiences not only with the program but also with the interaction with
County personnel, in Section 4 of this proposal we raise significant questions concerning the
future of your program; we also offer several suggestions on how this program might better
serve the needs of the residents of Monterey County. We strongly believe that there are
significant synergies within each of our organizations and now is the time to capitalize on our

respective talents.

With over thirty-two years of experience in administering and implementing economic
development lending programs (and especially over the last several years of the Great
Recession), Cal Coastal has demonstrated success in the number of business assisted, number
of jobs created, and a history of being able to provide credit facilities to the underserved
community. We believe our focus, and our local experience, in economic development lending
would complement the County’s dedication and role in this important task.

Sincerelygours, VQ
\ 0?7:.44 ’
Karl P, Zalazowski/ CPA

President




RFP #10400 Small Business Revolving Loan Fund

SIGNATURE PAGE
COUNTY OF MONTEREY RFP #10400
ECONOMIC DEVELOPMENT DEPARTMENT ISSUE DATE: APRIL 11, 2013
RFP TITLE: SMALL BUSINESS REVOLVING LOAN FUND PROGRAM
PROPOSALS ARE DUE TO THE DIRECTOR OF ECONOMIC DEVELOPMENT MAILING ADDRESS:
BY COUNTY OF MONTEREY
3:00 P.M., LOCAL TIME, ON May 9, 2013 ECONOMIC DEVELOPMENT
’ DEPARTMENT

168 W. ALISAL STREET, 3 FL.
SALINAS, CA 93901-2439

QUESTIONS ABOUT THIS RFP SHOULD BE DIRECTED TO
Darby Marshall, marshalld@CO.MONTEREY.CA.US, (831) 796-755-5391

CONTRACTOR MUST INCLUDE THE FOLLOWING IN EACH PROPOSAL (1 original plus 3 copies):
[ ] ALL REQUIRED CONTENT AS DEFINED PER SECTION 8.1 HEREIN

This Signature Page must be included with your submittal in order to validate your proposal.
Proposals submitted without this page will be deemed non-responsive.

QC/MCK HERE IF YOU HAVE ANY EXCEPTIONS TO THIS SOLICITATION.

CONTRACTOR MUST COMPLETE THE FOLLOWING TO VALIDATE PROPOSAL
I hereby agree to furnish the articles and/or services stipulated in my proposal at the price quoted, subject to the instructions and
conditions in the Request for Proposal package. I further attest that I am an official officer representing my firm and authorized with

signatory authority to present this proposal package.

Company Name: /Caliﬁﬂi?'@ CoastalrRural Develpment Corporation Date 7-19-13

Signature: ,"‘& + Printed Name: Karl Zalazowski
s,
Street Address: _ 221 Ma(_ St , Suite 301
City: Salinas State: _CA _ Zip: 93901
Phone: §31) _424-1099 Fax: (83) 424-1094 Email: karl zalazowski@calcoastal.org

License No. (If applicable):

License Classification (If applicable):
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Section 2 - Pre-Qualifications/Licensing Requirements

Cal Coastal meets all of the pre-qualifications and ficensing requirements as set forth in Section 2.0 of
Monterey County’s Request for Proposal #10400. We are chartered in 1982 by the State of California as
a Financial Development Corporation and are empowered by California’s Corporation Code, Sections
14000 thru 14091. As such, we operate the California Small Business Loan Guarantee Program (SBLGP)
in seven counties along California’s Central Coast (Santa Cruz, South Santa Clara, San Benito, Monterey,
San Luis Obispo, Santa Barbara, and Ventura). The SBLGP enables small businesses to obtain credit
when it cannot otherwise qualify for a loan. The program provides a lender with necessary security in
the form of a guarantee. In 1999, Cal Coastal was certified by the U. S. Department of the Treasury as a
Community Development Financial Institution (CDFI). Lastly, in 2001, the U. S. Small Business
Administration (SBA)designated Cal Coastal as a Certified Development Corporation (CDC), enabling us
to work with SBA and private-sector lenders to provide financing to small businesses through the SBA’s
504 Loan Program, which provides growing businesses with long-term, fixed-rate financing for major
fixed assets, such as land and buildings.

As of June 30, 2013, Cal Coastal managed its own direct loan portfolio of some $36 million dollars
backed by retained earnings of over $3.5 million. Approximately $31 million of this portfolio is
composed of farm loans guaranteed by the U. S. Department of Agriculture’s (USDA) Farm Service
Agency; the remaining portfolio consists of commercial loans to business clients through the USDA’s
Intermediary Relending Program (IRP), Business and Industry Program (B&I) and the SBA’s Microloan
Program. We are responsible for the management and oversight of an additional $8.3 million portfolio
of loans in the SBLGP and $19.1 million portfolio in the SBA 504 program, both of which are off-balance
sheet programs. In the aggregate, we oversee the management of over $65 million in loan balances.




Section 3 - Project Experience and References

Since July, 2000, Cal Coastal has provided all loan underwriting, servicing, and accounting for the County
of Monterey’s family of revolving funds. As of June 30, 2013, the County’s EDA and Rural Loan Funds
contain 16 loans aggregating approximately $760,000. In addition, there is approximately $538,000 of
cash available for lending within these two funds, which means the entire potential portfolio is less than
$1.3 million. We also administered the County’s CDBG loan fund until about March of 2010, when the
County elected to incorporate this fund into its CDBG housing unit.

As detailed in Appendix C, Cal Coastal has successfully originated 69 loans, aggregating $5.0 million, in
the County’s RFL since July 1, 2000. As a result of these loans, 1,470 total jobs have been retained or
created within the County. Fifteen loans totaling $451,000 have been charged off (or recommended for

charge off), which would equate to a loss rate of 8.9%.

Currently, loans past due 90 days total $273,000 but we do not feel that these loans are total losses. In
one case, Javea, the loans are fully secured by real estate which is in the process of being liguated by the
borrower. Unfortunately, a lis pendens has been filed against the property which has delayed the
eventual sale. Even in the unforeseen event that these loans were perceived to be charged off, the loss
rate would remain well below 15%.

We believe that the portfolio’s actual loss rate is fairly low, given the nature of the underlying loans. All
loans were considered “un-bankable” and would not have received funding from a traditional financial

institution.

Through the thirteen year history of the County RLF program with Cal Coastal, the following individuals
have played and would continue to play key roles:

Karl Zalazowski, CPA — President

Mr. Zalazowski joined Cal Coastal in August, 1997 as Chief Financial Officer (CFO). Prior to his
employment with Cal Coastal, Mr. Zalazowski held financial leadership positions with three different
financial institutions in Southern California, most recently as CFO of a large, publicly traded savings bank.
In May of 2010, Mr. Zalazowski was named President of Cal Coastal. In his current position, Mr.
Zalazowski is responsible for the overall direction and success of the organization; provides leadership in
establishing current and long-range objectives, strategies, policies and plans, subject to the approval of
the board of directors. He also plans and directs the management team so that targets in different loan

programs are met with acceptable underwriting.

Wendy Franscioni - Chief Lending Officer

Ms. Franscioni has a long history with Cal Coastal, having been associated with the firm for well over 20
years. She had previously maintained a successful independent loan consulting firm and was employed
for many years as a senior commercial loan officer with local and statewide commercial banking
institutions. She directs, coordinates and supervises all lending activities within Cal Coastal and also
develops, proposes, and implements lending and collection program policies and strategies. She
monitors product delivery and quality; oversees all loan officers and reviews all loans prior to
submission to Loan Committee and Board.




Loree Van Bebber - Business Development Officer

Ms. Van Bebber joined Cal Coastal in September, 2010 having spent the prior 26 years employed with
several large and local financial institutions in various commercial lending and marketing positions. She
is currently responsible for marketing all of the organization’s loan programs and services to existing
borrowers, potential clients, third party lenders and other referral sources. She insures that all
marketing material is useful and up- to-date, including all advertising, brochures, flyers and the company
website. Ms. Van Bebber makes presentations to individuals and to groups promoting the Company’s

loan products and services.

Carole Cook — Loan Officer and SBA Microloan Project Manager

Ms. Cook has served as Cal Coastal loan officer since June 1998, specializing in the credit analysis of
loans generally below $250,000. In June of 2006, Ms. Cook was selected as Cal Coastal’s SBA Microloan
Program Manager, in which she is responsible for the marketing and technical assistance of the SBA
Microloan Program. Ms. Cook is the primary loan officer responsible for the County’s RLF. Prior to
joining Cal Coastal, Ms. Cook served as Senior SBA Loan Assistant with a large, local Central Coast
financial institution where she was responsible for the packaging, documentation, and servicing of all

SBA loans.

Fred Madison — Controller
Mr. Madison joined Cal Coastal in July, 1998 as the Assistant Controller reporting to the CFO and was

promoted to Controller in March, 2012. In this role, he is the Chief Accounting Officer for the
organization and responsible for the day to day activities of the Company’s general accounting system
and financial reporting, both internal and external. He maintains cash accounts, budgets, and all
regulatory and governmental reporting. He oversees the preparation of monthly financial reports and
manages the cash position of the County’s RLF. Mr. Madison was previously employed with a local
financial institution in their accounting department.

For the past decade, Cal Coastal also administered the City of Hollister’s revolving loan fund which, at its
peak, consisted of five loans aggregating nearly $300,000. All loans have now paid off and the fund is

not currently active.

We are not aware of any notices of violations, corrective action notices, enforcement actions or order,
warning notices, or other forms of permit violation/non-compliance documentation.




Section 4 - Technical Aspects

We propose that our services will cover the following succinct areas:

MARKETING:
We will continue the implementation of a marketing strategy that reaches the various populations

targeted by each of the County’s Loan Funds. We will ensure that the marketing strategy is in
compliance with all HCD and EDA grant regulations and the County’s RLF Program Guidelines. We will
co-ordinate the Loan Funds’ marketing efforts with the various Small Business Development Centers,
local chambers of commerce, business and professional associations, various public media and County
organizations. Such coordination may be conducted in Spanish in order to reach as broad an audience
as possible. Any direct media costs for such assistance will be borne by the County.

UNDERWRITING:
We will accept and process loan applications prepared in compliance with all HCD and EDA grant

regulations and the County’s RLF Program Guidelines.

We will prepare CDBG loan applications for the County to submit to HCD for approval. Over the past
few years, the CDBG application information has become very onerous and is a dis-incentive for using
this program. In particular, CDBG now requires that the household income of all employees of a
business applying for the loan must be collected and submitted along with the application. However,
certain census tracts have been pre-qualified by CDBG and this information is not required to be
collected for these selected census tracts. We will only market and accept loan applications from these
pre-qualified census tracts and it is the responsibility of the County to provide and update these census

tracts for us.
We will document the number of jobs created/retained in such applications.
Such applications would include customary credit reports and appraisals, paid for by the borrower.

We will prepare credit underwriting and analyses pursuant to written policies and guidelines established
by the County and consistent with sound underwriting practices and evaluations. Such analysis would
also include an evaluation that, for every $20,000 of RLF dollars loaned; one full-time job must be
created or retained. The analysis would also ensure that each borrower would provide, for each dollar of
County funds lent, an equal amount of equity contributions or additional private financing. Itis our
understanding and experience that up to 70% of the County’s total portfolio may be utilized for
commercial enterprises; the remaining 30% is intended to assist industrial businesses.

We will present the completed loan request and credit evaluation to California Coastal’s Loan
Committee and/or our Board of Directors for consideration and approval. Both the Board and Loan
Committee meet every two weeks throughout the year.

We will prepare all necessary loan documents, including promissory notes, deeds of trust, Uniform
Commercial Code filings, etc.; co-ordination of the recordation of appropriate documents. -Cal Coastal’s
loan documents have been internally developed and reviewed by our legal counsel and are used in all of

our programs.




PROGRAM ADMINISTRATION:
We will disburse loan proceeds subsequent to loan approval and documentation recordation.

We will provide post- closing loan servicing and accounting, including collection of principal, interest and
late payments from the borrowers for deposit into segregated County owned and controlled bank
accounts. We will remit such funds on a periodic basis to the County as necessary or requested. We will
prepare periodic reporting of aggregate principal and interest collections, loan disbursements, cash
positions, and loan delinquency status. Cal Coastal will also continue to provide quarterly statements to
the County showing principal repayments, interest collected, and funds disbursed on each individual
loan. This service will also include ongoing monitoring of loans to ensure that all terms and conditions
of the loan are being met as well as conducting on-site visits of the businesses.

We would continue to administer the Revolving Loan Funds on a daily basis, including monitoring of
cash positions, monthly reconciliation and reporting of bank account balances, loan ledgers, and loan
payments and disbursements. We would also continue the preparation of periodic financial statements
(e.g. balance sheet, income statement, cash flow statements) for the County.

Any additional specific reporting requests may be developed on an ad-hoc basis for an additional charge.

LOAN COLLECTIONS:

Cal Coastal staff and loan officers meet monthly to review all loans past due 30 days or more. Specific
collection activities with the borrower are discussed as are potential credit resolution, workout, and
liquidation activities. For any loan past due 30 days or more, the borrowers are contacted by loan
officers for follow-up. We will provide the County with a monthly delinquency report for those RLF
loans delinquent 30 days or more. Currently, during the first 120 days that a County loan is delinquent
as to either principal or interest, CAL COASTAL will work with the borrower to remedy the default and
bring the loan current. If, within the 120 day period and in the professional judgment of Cal Coastal
personnel, there is a reasonable expectation of asset recovery, Cal Coastal may, without the approval of
the County, enlist the assistance of legal counsel to collect on delinquent loans or to respond to
bankruptcy filings. Costs associated with enlisting the advice of counsel will be the responsibility of Cal
Coastal. After 120 days, Cal Coastal will return such delinquent loans to the County for collection and
may present the County with a recommended course of action for collection. We have been previously
instructed that subsequent collection activities which require legal counsel need to be referred to, and
performed by, County legal counsel. Should the loan collection process described in this paragraph not
be in concert with the County’s wishes, we would be happy to enter into discussions with the County to
further refine these procedures.

COMMENTARY

Cal Coastal has been the County’s contractor for the RLF for the past thirteen years. In that time, we
have successfully originated, funded and collected over $4.5 million of the County’s funds impacting
nearly 1,500 jobs County-wide. As such, we have developed an understanding of the RLF’s contributions
and weaknesses, which we feel compelled to share in this proposal. The following are issues we have
identified which, if implemented, may go a long way to serving the needs of Monterey County Small

Businesses:

1. The Fund’s current size (less than $1.3 million without the CDBG funds) is too small and
ineffective to make a substantial contribution to the area. With such a small fund size, we
seriously question whether the County wants to be in the lending business. We strongly believe
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that the program is at a critical crossroad in its history: continued survival with capital infusion
or just an impotent County appendage that will eventually fade away. Currently, there is
approximately $538,000 of cash available which, with a maximum loan size of $250,000, could
equate to just two loans.

Should the County amend the EDA Administrative Plan and seek an increase from the current
$250,000 loan limit in order to increase the chances of having all funds disbursed? We would
NOT recommend such a strategy as it would lead to a concentration of credit into too few
projects. Should the projects be unable to repay, the on-going survivability of the program
would be in dire jeopardy. Our experience in loans with the type of credit attributes found in
the RLF would highly favor diversification into smaller loans spread over many different
borrowers.

We recommend that the County, if it is indeed committed to such a program, expend energies
to seek capital infusions into a RLF — whether from governmental agencies or from private
foundations and capital funds. The CDBG grants, as any governmental grant, come with their
own set of restrictions and procedures which actually hamper, rather than help, the situation.
In today’s historically low interest rate environment, we believe that there may be groups or
organizations who would be interested in capitalizing such a program to boost returns on their
portfolios. We also believe that, working together, the County and Cal Coastal could co-
operatively join in exploring this possibility. We believe that a RLF of at least $5 million would
be required to have any significant impact on a long-term basis. We extend an invitation to the
County to initiate a dialogue regarding capital infusions.

We question the County’s interest and commitment with this program based on our experiences
over the last few recent years. At one point intime, the County had dedicated two individuals
(Mary Claypool and Darby Marshall) to spearhead and oversee this program. Periodic meetings
were held with Cal Coastal and County personnel to discuss, manage, oversee, and provide
guidance and direction to the program. When Ms. Claypool retired, the program was
transferred to other County departments where there was a clear lack of understanding,
interest and involvement in the program. This program languished at the County without
County direction and guidance. While we continued to originate loans, there were significant
lapses in oversight and reporting by the County to governmental agencies resulting in two
separate sequestrations of the funds which significantly curtailed lending activities. Cal Coastal
contracted out a reconcilement of the EDA reporting in order to remove the sequestration,
whose vast majority of costs was absorbed by Cal Coastal. We undertook this project simply
because there was no one at the County with the requisite knowledge and technical experience
to perform such a task. Within the last year or so, the County Board of Supervisors appears to
be genuinely interested in economic development since a new Economic Development Director
position has been created and filled. We are now optimistic regarding the future of this
program.

Cal Coastal would entertain continuing as the contractor for the RLF program IF the County
committed to regular, periodic meetings with representatives of both organizations to evaluate,
discuss, and inform each other of program developments, delinquencies, challenges, and
successes. We would encourage County personnel to attend our Loan Committee meetings
when County loan proposals are presented for approval. We would also encourage County
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personnel to attend our monthly loan officer meetings when delinquencies and credit resolution
discussions are held.

The current Administrative Plan for the RLF sets out that only term loans not exceeding
$250,000 may be made within the portfolio. From our experience as a non-profit financial
development corporation, we see a definite need for revolving lines of credit (RLOC) to small
businesses for working capital purposes. None of the current programs we offer, except for the
SBLGP, allow for this type of product. To offer this product within the SBLGP requires the co-
operation and interest of local financial institutions, none of whom believes that this would be a
cost-effective product for them. Additionally, the SBA 7(a) program, offered by many financial
institutions does not allow for RLOCs. Consequently, we field inquiries from many businesses
about such a program and believe that there could be a strong market.

We believe that the County should consider amending the Administrative plan and allow for
RLOCs. Cal Coastal already has the software in place to manage and administer such a loan
product if only it were allowable. This product, in conjunction with a significant and meaningful
capital infusion, would go a long way to serving the needs of small businesses.

The proposal states that the “term of the Agreement(s) will be for a period of three (3) years.
The Agreement shall contain a clause that provides that the County reserves the right to cancel
the agreement, or any extension of the Agreement, without cause, with a thirty-day (30) written
notice, or immediately with cause.”

We have already questioned the County’s commitment to the SBRLF, given the lack of County
participation and involvement with this program over the past several years. While optimistic,
we still retain a significant doubt as to where the County wants to take this program. For that
reason, we suggest that the eventual agreement have a one year term, with the option of
renewing it for two successive one year periods. We also emphatically believe that the
Agreement be made a two-way street: that the Contractor, too, has the ability to cancel the
agreement with a thirty-day written notice. /—cf
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Section 5 - Environmentally Friendly Practices

We have reviewed the County’s Climate-Friendly Purchasing Policy

(www.co.monterey.ca.us/admin/policies.htm). Cal Coastal supports the position of the County and

practices, where feasible and practical, conservation of natural resources. In addition to routinely
procuring recycled paper for office use, we also always purchase electronic equipment and appliances
that are Energy Star rated. We also make it a practice to recycle plastic and metal items (including
batteries and ink cartridges) as well as paper products. However, we are NOT a “Green Certified”
Business at this time.
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Section 6 - Pricing (Attachment A)

Cost for Services

Marketing: Direct third party media costs to be borne by County; such costs

would NOT be incurred without prior approval of County.

Underwriting:

Prepare loan applications in compliance with all HCD and EDA grant regulations and County’s
SBRLF Administrative Manual

Prepare CDBG loan applications for County to submit to HCD for approval.

Presentation of completed loan requests to loan committee for consideration/approval.

Credit Size Fee Amount

Loan Origination Fee Minimum to $50,000 $2,000.00
$50,001-$100,000 2.50% of loan amount
$100,001-$250,000 2.00% of loan amount

Loan Management:

Document and book approved loans.

Prepare monthly statements for each individual borrower and receive/post borrower payments
Ongoing monitoring of loans to insure that all terms and conditions of the loans are being met.
Document jobs created/retained.

Conduct annual on-site visits of the businesses.

[ ]
e Maintain security interest in collateral
e Develop and implement work out plans with delinquent borrowers
Servicing Approved Loans All Annual fee based on portfolio
totals (payable quarterly):
7.5% of first $250,000
5.0% of next $250,000
2.5% of next $1 million
2.0% of portfolio in excess of
S1.5 million
Documentation Fee Business Assets only $1,000.00
Both Business and Personal $2,000.00 - ?
Assets
Legal, Appraisal, Environmental,  All Direct third party cost
other
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Portfolio Administration : $12,000 annual fee plus $1000
o Development and implementation of a marketing program.  per loan per year; fee payable
o Preparation of monthly financial statements for the County. ~ quarterly based on number of
e Provide financial and borrower information necessary to loans in portfolio

complete EDA and HCD grant reports as required.

o ( Ensure that the programs are in compliance with all EDA and

? HCD grant regulations and the County’s SBRLF

Administrative Manual.

e  We understand that the SBRLF must be self-supporting. )
e The total amount payable under this proposal will not exceed the greater of Program income*

or $150,000 per year.

*Program income is the sum of interest and fees earned on loan originations, interest earned on bank accounts,
and interest paid on outstanding principal.
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Section 7 - Exceptions to MONTEREY COUNTY SOLICITATION #10400

1. For CDBG Fund Loans, we will only market and accept applications from those businesses
located in pre-qualified census tracts.
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Section 7 - Exceptions to MONTEREY COUNTY SOLICITATION #10400

2. Asa non-profit public benefit corporation, Cal Coastal is NOT ABLE to obtain the requisite Two
Million Six Hundred Thousand Dollars ($2,600,000) of Fidelity Bond Insurance. We have tried for
many years to increase our fidelity bond from the current $200,000 but have been unable to
find an insurance company willing to write such a limit. We could provide the county with our
insurance agent’s contact information, should the County wish to verify this fact.

lll /27m7‘~'—5 o
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Section 8 - Attachments
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Barbeau, Brad

~Braga, Danny

Grisez, Diane

Wolfli, Tim

CAL COASTAL

RURAL DEVELOPMENT CORPORATION

)

APPENDIX A

Board of Directors
Confidential Information

Batista, Juan C.

Cagat, Ted — Vice Chairman

Robbins, Roy —Chairman
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CAL COASTAL

RURAL DEVELOPMENT CORPORATION

i)

APPENDIX B

Loan Committee Roster
Confidential Information

Batista, Juan C. ‘ Coughlin, Thomas

Dickinsqn, David A. Franco, Mark (alternate member)
Jennings, Michael A. Jorgensen, Annette

Lang—LoPez, Leslle).f Madriz, Eri_ca )

Martinez, Al ’ Rawlings, Jeff

alfredomartine8322@att.net

Thomae, Teresa (alternate member) Waid, Dennis D.

Wotherspoon, Steve Zamani, Pamela (alternate member)

20




