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MEM ORAND UM dFﬁcE OF THE COUNTY COUNSEL

COUNTY OF MONTEREY

- DATE: April 29,2015
TO: Honorable Chair and Members of the Board of Supervisors
FROM: . Wendy S. Strimling, Senior Deputy County Counsel
SUBJECT:" Legal Analjfsm of Public Resources Code section 30614 as it pertains to ﬂe

application to modify the affordabﬂlty restnchon on homes in the Moro
Cojo subchwsmn

- INTRODUCTION
At the April 14, 2015 Board of Supervisors’ méeting, during the time fdr public comment on
matters not on the agenda, Ms. Jane Haines called for “an investigation of County staff’s
handling” of the April 8, 2015 meeting of the County’s Housing Advisory Committee.
Ms. Haines’ allegations pertain to the following item on the HAC’s April 8 agenda:

" “Make a recommendation to the Board of Supervisors on a request from CHISPA
on behalf of 161 owners of single family homes in the Moro Cojo subdivision to reduce
the duration of affordability on their homes from ° permanent” to fifteen years.”

One of Ms. Haines’ principal contentions is that staff presented a “prejudicially biased
presentation resulting from staff withholding relevant information from Committee members,
including the fact that a State law would require the California Coastal Commission to overturn
any approval of the application, and an April 6 letter from Coastal Commission staff citing that
law.” (Quotation from written “transcript,” transmitted to by Ms. Haines to the CAQO.) The state
law to which Ms. Haines is referring is Public Resources Code section 30614,

County Counsel’s legal opinion is that Public Resources Code section 30614 is inapplicable to
the CHISPA request. The Board in the exercise of its discretion may or may not approve the
CHISPA request, but Public Resources Code sectlon 30614 is not itself a constraint on the
exercise of that discretion.

QUESTION PKESENTED

1. Does Public Resources Code section 30614 prohibit the County from mod].fymg the . |
affordability restriction on the single family homes in the Moro Cojo subdivision from
“permanent” to a term of fifteen years?

i
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1. Public Resources Code section 30614 is not applicable to the 161 homeowners’

- application to modify the term of the affordability restriction on their homes. The statute
does not legally prevent the County from amending the affordability restriction on the
Moro Cojo homes. The statute also would not require the Coastal Commission to
overturn a decision by the Board of Supervisors to modify the restriction; if the Board

 were ultimately to approve the modification. ’ :

FACTUAL BACKGROUND

On December 20, 1994, the Board of Supervisors approved an application by CHISPA
(Community Housing and Improvement Systems and Planning Association, Inc.) for 2
Combined Development Permit for the “Moro Cojo Standard Subdivision Development,” which
included a Coastal Development Permit for vesting tentative map to subdivide 125.6 acres into
177 lots and a Coastal Development Permit for two clustered developments of 90 multi-family
rental units. The Board of Supervisors accepted the final map on September 30, 1997.

Condition of approval ﬁumber 99 of the Combined Development permit requires “that all the

units in the Moro Cojo Inclusionary Development Projects (SH 23001 and SH 93002)be ) i

 affordable to very low, low and moderate income households as defined in Section 50093 of the
. California Health and Safety Code.” As aresult of a lawsuit on the project brought by The

Alliance to Enforce Mandates Governing Project Review Procedures and Water and Traffic

Standards and David Green, the parties entered into a settlement agreement that interprets (
Condition 99 to mean that the 175 single family homes are for low income households (80% of

median income) and requires that Condition 99 “shall be a permanent deed restriction” on the

properties. (Settlement Agreement and Stipulation for Judgment (“Setflement Agreement”),

filed November 28, 1995 in Alliance to Enforce Mandates Governing Project Review

Procedures and Water and Traffic Standards, et al v. County of Monterey, et al, (Monterey

~ Superior Court Case No. 102344).) A deed restriction which recited the condition of approval

was recorded on the property. (Doeument 9759925, recorded October 13, 1997.)

In 2005, CHISPA obtained a court order clarifying that Condition 99 and the tecorded deed
restriction “allow for and permit the resale of any and all of the Project Units to persons and -
families of very low, low, or moderdte income.” (Order After Hearing Granting Motion for
Clarification of Stipulated Settflement Entered as Judgment Pursuant to CCP §664.6, filed
November 4, 2005, in Alliance to Enforce Mandates v. County of Monterey, supra.) This
clarification enables resale of the single family homes to moderate income households, but the

Sourt order did not alter the duration of the affordability restriction, which remains permanent.

A tequest to amend the Combined Development Permit is now before the County. Specifically,

161 homeowners, represented by CHISPA, have filed an application to modify the duration of

the affordability restriction from “permanent” to a term of fifteen years on their homes. The

Settlement Agreement does not prohibit them from making this request. The Settlement

Agreement does prohibit the County from initiating any modification of any condition of

approval, but allows an applicant to fequest a modification, provided that the applicant has “the

burden of producing substantial evidence to support its request for modification” and that “any , (
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proposed change shall receive an initial reﬁew of its en_vironméntal effects where appropriate
under CEQA. .

. Staff is processing the application following normal procedures. Planning staff prepared an

Initial Study/Notice of Intent to Adopt a Negative Declaration (IS/ND). The public review
petiod for the IS/ND was Match 6, 2015 to April 6, 2015. Comment letters were due on April 6,
2015. The application was heard by the County’s Housing Advisory Committee on April 8,
2015 for the HAC to make a recommendation on the application. The HAC held a public
hearing at which all persons wishing to testify were heard; and, after much deliberation and
several tie votes, the HAC voted to continue the hearing to May 27, 2015 to enable staffto
present alternatives other than either 15 years (applicants’ proposal) or permanent (existing
restriction). The application will also be heard at public hearings at the Planning Commission
and the Board of Supervisors, with the Board of Supervisors designated as the appropriate
authority to take the final County action on the application. At the request of the HAC, the
Planning Commission hearing will not be scheduled until at least sometime after the May 27,
2015 continued HAC hearing. A Board action approving the application would be appealable to
the Coastal Commission. :

ANATLYSIS

Our legal research indicates that Public Resources Code section 30614 does not apply to the
application by 161 Moro Cojo homeowners to amend the affordability restriction of the

Combined Development Permit. The statute does not curtail the County’s discretion to act on
the application. S

Public Resources Code section 30614 provid\e's, in its entirety: -

* “(a) The commission shall take appropriate steps to ensure that coastal development
permit conditions existing as of January 1, 2002, relating to affordable housing are
enforced and do not expire during the term of the permit.

(b) Nothing in this section is intended to retroactively authorize the release of any
housing unit for persons and families of low and moderate income from coastal
development permit requirements except as provided in Section 30607.2_.1”

Ms. Haines argues that subsection (a) prohibits the County from amending the term of the
affordability restriction in CHISPA’s coastal development permit. She contends this section of
state law is fatal to-the application of the 161 homeowners. Ms. Haines also seems to imply that
staff intentionally withheld this information from the HAC and from the public in the Initial
Study: For example, her Monterey Bay Partisan article states, “By never mentioning the state
law, county staff keeps alive the illusion that the 1994 coastal development permit condition
requiring permanent affordability can be amended.” (“Special ‘rules’ are being used to end
Moro Cojo’s affordability status,” by Jane Haines, Monterey Bay Partisan, April 13, 2015, and
distributed to the Board of Supervisors on April 13, 2015.)

! Section 30607.2 applies to coastal development permits issued prior to January 1, 1982 which contain conditions
for families and persons of low and moderate income. : .

1
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The Coastal Commission staff also quotes Public Resources Code section 30614 in its April 6,
2015 comment letter on the Initial Study/proposed Negative Declaration (IS/ND). Coastal -
Commission staff submitted the letter to the Planning Department on April 6, 2015, the last day
of the public commerit period- on the IS/ND. Quoting section 30614, Coastal Commission staff
states the “Coastal Act requires the Commission ‘to ensure that coastal development permit
conditions existing as of January 1, 2002, relating to affordable housing are enforced and do not
expire during the term of the permit’.” M. Haines's charge of “highly irregular proceedings” of
 the April 8 HAC meeting and her call for investigation appears based, in large part, on the fact
that County Housing staff did not initially distribute this Coastal Commission letter to the HAC.?

Our legal research indicates that Ms. Haines’ reading of section 30614 is, simply put, wrong. To
the extent that Coastal Commission staff’s letter implies that section. 30614 would prohibit
amendment of the affordability restriction, Coastal Commission’s staff is also wrong on the law.
Public Resources Code section 30614 does not, in fact, apply to this application. The legislative
history.of section 30614 reveals that section 30614 applies only in Orange County.

Section 30614 was added 1o the Coastal Act in 2002, via Assembly Bill 2158 (Lowenthal). The
bill was approved by the Governor on August 28, 2002, The Senate Floor analysis explains:

& s bill pplies only in Orange County, which is the only county where the Commission had
an affordable housing program.” (Senate Floor Analysis, dated June 24, 2004, emphasis added.)

The Senate Floor Analysis explains that ““[tJhe Coastal Act no longer authorizes the Commission
to itpose conditions relative to affordable housing in permits. An Orange County program
continues to have unfulfilled affordable housing commitments. This bill requires the :

- Commission to take appropriate steps to ensure that those permit conditions are implemented.”
The Senate Analysis goes on to explain the particular history of the-Coastal Commission’s
program of affordable housing in Orange County and the concern that “through a series of
misadventures,” the affordable units that were in that program were in danger of losing their
resale contrals. (A copy of the Senate Floor Analysis is attached to this memo). '

This Senate Floor Analysisis dated June 24, 2002, when the bill’s wording was in its final form
and the bill was on its way unchanged to final readings in the Senate and Assembly. We have
located no published case interpreting section 30614 and no legal authority contesting the Senate
Floor Analysis. ’

The plain language of the statute also indicates that Public Resources Code section 30614 is
directed at the Coastal Commission, not Monterey County. The plain language of the statute
itself directs “the commission”—meaning the Coastal Commission—to take appropriate steps.
Ms. Haines argues that this langnage would require the California Coastal Commission to
overturn any approval of the application; this assertion is both premature and incorrect.

2 The letter was sent to the Planning Department. The Planning Departmentis the point of contact for comment
letters on the IS/ND. The letter was a comment on the CEQA document and the letter arrived on the last day of the

. public comment period, which was two days before the HAC hearing. Housing staff did not have a copy of the
letter. Ms. Haines pointed out in testimony af the HAC's April 8 meeting that the HAC did not have that letter. The
HAC then promptly recessed on the advice of staff so that staff could make copies of the letter and provide it to the
HAC members. The HAC mermbers had the letter before them before they deliberated on the 161 homeowners’

request.
iv
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First, the Coastal Commission may never hear fhis application. Under the County’s certified
. Lioeal Coastal Program, the Ceun’ey is the apprapriaie:authority-to. render a deeision on the-
application.. The application. would come before the Codstal Corhimission only if the Board.

Commission if the. application is ever before the Coastal Commission. The, Coastal Corrmission

approves thie application and anly if such appmvalwere appealed fo the Goastal Commissien.

Second, as discussed-gbove, the statute-applies-to:a unique situation that-apparently. arose in
Orarige Connty. Itis apphcable only to Coastal Commission attions inztelation to & program in
Orange County. It dées not [imit the County*s.discrefion-of the Caastal Commission’s disefetion
in regard to the application.of the 161 homeowners fo amend their Combined Development i
Permit. We trustthat the- Coastal Conmmnission attomeys would so-advise the Coastal 5

letter was authored by staff, not ity atforneys. The Coastal Commission staff’s letter also-comes
zelafively early in the-application process, before the process has had a charice to Work to-résolye
issues, The letter was.subrhitted at the elose-of the public-coniment period on the Hitial
Study/Negative Declaration, only two days before the HAC meeting and before Planning ;
Department staff had the opportunity-to.review comment letters Teceived and confer with Coastal
Commission staff about its-comments. The HAC meehngls afi eaily step in'the processing of ‘
the apphcaﬁon one of the purposes of the public process is to provide.an opportunity for -

' “agencies and the publicto identify issues and for staffto reselve ssues Taised. Planting.

Department staff typically provides respenses to issuesraised in CEQA. comment letters as part

of staff reports to the Planning Commission. dnd Board of Supérvisors. With the benefit of the.

full hearirig process and opportunity for County staff to tespand 1o the Coastal Corfimission™s ‘
comments, we expect Goastal Commission: staff would agtee with-our office’s analysis that \
section 30614 is inapplcable.

While Public Resotrees Code section 30614 is not apphcable to'the. apphcaﬁon the proposed.
amefidmerit is subject to the County’s certified Local Coastal Prograim (LCP) We expect that
staff will fully analyze the issues of consisteney of the application:with the LCP and will present
that-analysis to the decision-makers,’and the Board of Supervisors will, as-part.of its:decision-on
the application, berequited to déterriiiie whetheér the 161 homeowhers’ proposed amendment is
comsistent with the Ceunty’s Logal Coastal Prograth.

‘WENDY S, STR']MLH\IG T
Semm\De/pu’ry County Counsek/

WSS:dv
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“AB 2158 Assembly Bill - Bill Analysis

1 SENATE RDLES COMMITTEE 1 AB 2138
10ffice of Senate Floor Analyses 7]

|1020 ¥ Street, Suite 524 }
[ (316) 415-8814 Far: (916} |
[327-4478 !

THIRD READING

Bi11 Bo: 2B 2158
Author: Towenthal (D)
amended: 4/18/02 in Acsenhly

SFNATE NATURAL RES. & WILD. COMMITTEE : 6-3, 6/11/02
AYES: Kaehl, Alpert, Bowen, Ortiz, Shar, Torlaksen
NOES: Oller, Johannessen, Monteith

SENATE APPROPRIATIONS COMMTITEE : Seuate Rule 28.8

ASSTMALY FLOOR : 45-28, 5/20/D2 - See last pzge for vote

SUBJIRCT = Coast=) development penmits: affordable
housing
reguirements

SODRCE ¢ California Coastal Commission

DICAST_ This bill requires the Califarnia Coastal
Coammissien to ensure thab coastal development permit
‘cobdi Fiops relating to mffordable housing not expire -during
the kerm of the permit. .

AMALYSIS The Coastal Act no longer acthorizes the
Commission to impose conditions relative to affordable
housing in permits. An Oxange County program contintes to
have nnfulfiiled affordzbls housing coumitments. This bill
requires the Commission to take approprizte steps to ensura
that those pemmit conditions are implamented.

CONTINUED

_23 7158
Page
2

This bill requires the Commission to “take appropriate
steps to ensure that coestal development permit
conditions?relating to affordable honsing are enforced and
do pot expire doring the term of the permit.” The bill also
prohinits honsing nnits that were comstructed as part of
the affordeble housing program from being "released” to
other porposes except as allowed by existing law.

Backarsond @

This bill applies only in Orange Coumty, which is the omly
county where ths Commission had an affordable housing
program. In the late 1970's 2nd early L580¢s, nearly 1,200
affordable housing units were constructed or requized to be -
bullt. The Orange County Board of Supervisorz terminated
the county's invelvement in thia program im 19B1. A
non-profit group stepped in briefly to administer the
program, followed again by the Coastal Cemmission. Through
a4 series of misadventmes, the affordable hausing
commitnent is in danger of being substantizlly diminished
if not lost altogether, according td the auwthaor, '

In 1950, another non-profit, Clvic Center Berrzio Housing,
agreed to administer the program, whick by then had eonly
41€ units. For a variety of reasons, these units will lose
their resale controls within the next 12 yearm undex the
exsting terms of the attachments to the grant desds. These
conditiops expire at different times depending on When they
were begun, and vhether they were re—negotiated while they
weze in effect.

Until 1881 tha Coastal Act had spacific language supporting
the provision of afferdable honsing. When xmpealed, the
replacement section of law authorlzed the demolition of
affordable housing units. Local governments wers to
constroct replacement homes within 3 miles of the coastal _
zone within tha same city or county. . N

FISCAY EFFECT ¢ Appropriation: No ¥iscal Com.: Yes
Local: No

SUPPORT 3 (Verdfied 6/24/02)
California Coastal Commission (source) N
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AR 2158
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California Associztion of Homes znd Sexvices for the Rging
_califorpiz Roral Degal Assistance Foundation

Western Center én Law-and Poverty

Congress of czliformia Seniors

' ARGUMERTS IN 5UPEORT i  The California Ruszl Legal
Assistints Foundation and the Restern Center on Law aud
Poverty support. the bill becapse it ensures "that existing
xffordable housing provisions will be enforced in the
coastal zone.® It argues that the cost of constructing new
opits is prohibitive, and that the bill is therefore timely
and vitally necessary. - *

whe calffornia Associztion of Bomes and Services for the
Bging states that the bidl will easure “that projects
intended to provide affordable housing in coastal regioms
{that were) built using state subsidies adhere to
restrictions already in place.”

ASSEMATY FLOOR =

AYES: Mguist, Aroner, Calderon, Canciamilla, Cardeoas,
Chan, Chavez, Chu, Cohn, Corbett, Correa, plaz,

Dbi botra, Fireb Florez, - Prommer, Goldbarg,
Havics, Horten, Jackson, Reeley, Kehoe, Roretz, ILin,
Tongville, Lowenthsl, Matthews, Migden, Hation, Hegratse
-McTieod, Oropeza, Papan, Pavley, Reyes, Saldmas, Simitian,
Stpipbery, Strom-Msrtin, Thomaon, Vargas, Wayne, Wiggins,
fright, Wesson -

NOES: Ranestad, Ashburn, Bates, Bogh, Briggs, Bill
Campbell, John Campbell, Cogdill, Cox, Daucher, Harman,
Hollihgswarth, Kelley, La Suer, beach, Laonard, Leslis,
Maddox, Maldonade, Hountjoy, Robert Pacheco, Rod Pacheco,
Pescetti, Richman, Rumper, Strickland, Wyland, Wyman,
Zattel

- —CR{jk 6724702 Senst¥ Eloor Analyies T "7 i

SUPPORT/OPRASIZION: 8EE ABOYEL

siesx  ERD  Rh5E
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