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4 LEGISLATIVE INFORMATION

?

AB-52 Native Americans: California Environmental Quality Act. (2013-2014)

Assembly Bill No. 52

CHAPTER 532

An act to amend Section 5097.94 of, and to add Sections 21073, 21074, 21080.3.1, 21080.3.2,
21082.3, 21083.09, 21084.2, and 21084.3 to, the Public Resources Code, relating to Native Americans.

[ Approved by Governor September 25, 2014, Filed with Secretary of State
September 25, 2014. ]

LEGISLATIVE COUNSEL'S DIGEST

AB 52, Gatto. Native Americans: California Environmental Quality Act.

Existing law, the Native American Historic Resource Protection Act, establishes a misdemeanor for uniawfully
and maliciously excavating upon, removing, destroying, injuring, or defacing a Native American historic,
cultural, or sacred site, that is listed or may be eligible for listing in the California Register of Historic Resources.

The California Environmental Quality Act, referred to as CEQA, requires a lead agency, as defined, to prepare,
or cause to be prepared, and certify the completion of, an environmental impact report on a project that it
proposes to carry out or approve that may have a significant effect on the environment or to adopt a negative
declaration if it finds that the project will not have that effect. CEQA also requires a lead agency to prepare a
mitigated negative declaration for a project that may have a significant effect on the environment if revisions in
the project would avoid or mitigate that effect and there is no substantial evidence that the project, as revised,
wouid have a significant effect on the environment. CEQA requires the lead agency to provide a responsible
agency with specified notice and opportunities to comment on a proposed project. CEQA requires the Office of
Planning and Research to prepare and develop, and the Secretary of the Natural Resources Agency to certify
and adopt, guidelines for the implementation of CEQA that include, among other things, criteria for public
agencies to following in determining whether or not a proposed project may have a significant effect on the
environment.

This bill would specify that a project with an effect that may cause a substantial adverse change in the
significance of a tribal cultural resource, as defined, is a project that may have a significant effect on the
environment., The bill would require a lead agency to begin consultation with a California Native American tribe
that is traditionally and culturally affiliated with the geographic area of the proposed project, if the tribe
requested to the lead agency, in writing, to be informed by the lead agency of proposed projects in that
geographic area and the tribe requests consultation, prior to determining whether a negative declaration,
mitigated negative declaration, or environmental impact report is required for a project. The bill would specify
examples of mitigation measures that may be considered to avoid or minimize impacts on tribal cultural
resources. The bill would make the above provisions applicable to projects that have a notice of preparation or a
notice of negative declaration filed or mitigated negative declaration on or after July 1, 2015. The bill would
require the Office of Planning and Research to revise on or before July 1, 2016, the guidelines to separate the
consideration of tribal cultural resources from that for paleontological resources and add consideration of tribal

- cultural resources. By requiring the lead agency to consider these effects relative to tribal cultural resources and
to conduct consultation with California Native American tribes, this bill would impose a state-mandated local
program.
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process, so that tribal cultural resources can be identified, and culturally appropriate mitigation and mitigation
monitoring programs can be considered by the decisionmaking body of the lead agency.

(6) Recognize the unique history of California Native American tribes and uphold existing rights of all California
Native American tribes to participate in, and contribute their knowledge to, the environmental review process
pursuant to the California Environmental Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code).

(7) Ensure that local and tribal governments, public agencies, and project proponents have information
available, early in the California Environmental Quality Act environmental review process, for purposes of
identifying and addressing potential adverse impacts to tribal cultural resources and to reduce the potential for
delay and conflicts in the environmental review process.

(8) Enable California Native American tribes to manage and accept conveyances of, and act as caretakers of,
tribal cultural resources.

9) Establish that a substantial adverse change to a tribal cultural resource has a significant effect on the
environment.

SEC. 2. Section 5097.94 of the Public Resources Code is amended to read:

5097.94. The commission shall have the following powers and duties:

(a) To identify and catalog places of special religious or social significance to Native Americans, and known
graves and cemeteries of Native Americans on private lands. The identification and cataloguing of known graves
and cemeteries shall be completed on or before January 1, 1984, The commission shall notify landowners on
whose property such graves and cemeteries are determined to exist, and shall identify the Native American
group most likely descended from those Native Americans who may be interred on the property.

{b) To make recommendations relative to Native American sacred places that are located on private lands, are
inaccessible to Native Americans, and have cultural significance to Native Americans for acquisition by the state
or other public agencies for the purpose of facilitating or assuring access thereto by Native Americans.

(c) To make recommendations to the Legislature relative to procedures which will voluntarily encourage private
property owners to preserve and protect sacred places in a natural state and to allow appropriate access to
Native American religionists for ceremonial or spiritual activities.

(d) To appoint necessary clerical staff.
(e) To accept grants or donations, real or in kind, to carry out the purposes of this chapter.

(f) To make recommendations to the Director of Parks and Recreation and the California Arts Council relative to
the California State Indian Museum and other Indian matters touched upon by department programs.

(g) To bring an action to prevent severe and irreparable damage to, or assure appropriate access for Native
Americans to, a Native American sanctified cemetery, place of worship, religious or ceremonial site, or sacred
-shrine located on public property, pursuant to Section 5097.97. If the court finds that severe and irreparable
damage will occur or that appropriate access will be denied, and appropriate mitigation measures are not
available, it shall issue an injunction, unless it finds, on clear and convincing evidenée, that the pubiic interest
and necessity require otherwise. The Attorney General shall represent the commission and the state in litigation
concerning affairs of the commission, unless the Attorney General has determined to represent the agency
against whom the commission’s action is directed, in which case the commission shall be authorized to employ
other counsel. In any action to enforce the provisions of this subdivision the commission shall introduce
evidence showing that such cemetery, place, site, or shrine has been historically regarded as a sacred or
sanctified place by Native American people and represents a place of unique historical and cultural significance
to an Indian tribe or community.

(h) To request and utilize the advice and service of all federal, state, local, and regional agencies.

(i) To assist Native Americans in obtaining appropriate access to sacred places that are located on public lands
for ceremonial or spiritual activities.

(J) To assist state agencies in any negotiations with agencies of the federal government for the protection of
Native American sacred places that are located on federal lands.
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905 of the Statutes of 2004. For purposes of this section and Section 21080.3.2, “consuitation” shall have the
same meaning as provided in Section 65352.4 of the Government Code.

(c) To expedite the requirements of this section, the Native American Heritage Commission shall assist the lead
agency in identifying the California Native American tribes that are traditionally and culturally affiliated with the
project area.

(d) Within 14 days of determining that an application for a project is complete or a decision by a public agency
‘to undertake a project, the lead agency shall provide formal notification to the designated contact of, or a tribal
representative of, traditionally and culturally affiliated California Native American tribes that have requested
notice, which shall be -accomplished by means of at least one written notification that includes a brief
description of the proposed project and its location, the lead agency contact information, and a notification that
the California Native American tribe has 30 days to request consultation pursuant to this section.

(e) The lead agency shall begin the consultation process within 30 days of receiving a California Native
American tribe’s request for consultation.

SEC. 6. Section 21080.3.2 is added to the Public Resources Code, to read:

21080.3.2. (a) As a part of the consultation pursuant to Section 21080.3.1, the parties may propose mitigation
measures, including, but not limited to, those recommended in Section 21084.3, capable of avoiding or
substantially lessening potential significant impacts to a tribal cultural resource or alternatives that would avoid
significant impacts to a tribal cultural resource. If the California Native American tribe requests consultation
regarding aiternatives to the project, recommended mitigation measures, or significant effects, the consultation
shall include those topics. The consuitation may include discussion concerning the type of environmental review
necessary, the significance of tribal cultural resources, the significance of the project’s impacts on the tribal
cuitural resources, and, if necessary, project alternatives or the appropriate measures for preservation or
mitigation that the California Native American tribe may recommended to the lead agency.

(b) The consultation shall be considered concluded when either of the following occurs:

(1) The parties agree to measures to mitigate or avoid a significant effect, if a significant effect exists, on a
tribal cultural resource.

(2) A party, acting in good faith and after reasonable effort, concludes that mutual agreement cannot be
reached.

(c) (1) This section does not limit the ability of a California Native American tribe or the public to submit
information to the lead agency regarding the significance of the tribal cultural resources, the significance of the
project’s impact on tribal cultural resources, or any appropriate measures to mitigate the impact.

(2) This section does not limit the ability of the lead agency or project proponent to incorporate changes and
additions to the project as a result of the consultation, even if not legally required.

(d) If the project proponent or its consultants participate in the consultation, those parties shall respect the
principles set forth in this section.

SEC. 7. Section 21082.3 is added to the Public Resources Code, to read:

21082.3. (a) Any mitigation measures agreed upon in the consultation conducted pursuant to Section 21080.3.2
shall be recommended for inclusion in the environmental document and in an adopted mitigation monitoring
and reporting program, if determined to avoid or lessen the impact pursuant to paragraph (2) of subdivision
(b), and shall be fully enforceable.

(b) If a project may have a significant impact on a tribal cultural resource, the lead agency’s environmental
document shall discuss both of the following:

(1) Whether the proposed project has a significant impact on an identified tribal cultural resource.

(2) Whether feasible alternatives or mitigation measures, Including those measures that may be agreed to
pursuant to subdivision (a), avoid or substantially lessen the impact on the identified tribal cultural resource.

(c) (1) Any information, including, but not limited to, the location, description, and use of the tribal cultural
resources, that is submitted by a California Native American tribe during the environmental review process shall
" not be included in the environmental document or otherwise disclosed by the lead agency or any other public
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21083.08. On or before July 1, 2016, the Office of Planning and Research shall prepare and develop, and the
Secretary of the Natural Resources Agency shall certify and adopt, revisions to the guidelines that update
Appendix G of Chapter 3 (commencing with Section 15000) of Division 6 of Title 4 of the California Code of
Regulations to do both of the following:

(a) Separate the consideration of paleontological resources from tribal cultural resources and update the
relevant sample questions.

(b) Add consideration of tribal cultural resources with relevant sample questions.
SEC. 9. Section 21084.2 is added to the Public Resources Code, to read:

21084.2. A project with an effect that may cause a substantial adverse change in the significance of a tribal
cultural resource is a project that may have a significant effect on the environment.

SEC. 10. Section 21084.3 is added to the Public Resources Code, to read:

21084.3. (a) Public agencies shall, when feasible, avoid damaging effects to any tribal cultural resource.

(b) If the lead agency determines that a project may cause a substantial adverse change to a tribal cultural
resource, and measures are not otherwise identified in the consultation process provided in Section 21080.3.2,
the following are examples of mitigation measures that, if feasible, may be considered to avoid or minimize the
significant adverse impacts:

(1) Avoidance and preservation of the resources in place, including, but not limited to, planning and
construction to avoid the resources and protect the cultural and natural context, or planning greenspace, parks,
or other open space, to incorporate the resources with culturally appropriate protection and management
criteria.

(2) Treating the resource with culturally appropriate dignity taking into account the tribal cultural values and
meaning of the resource, including, but not limited to, the following:

(A) Protecting the cultural character and integrity of the resource. ¢
(B) Protecting the traditional use of the resource.
(C) Protecting the confidentiality of the resource.

(3) Permanent conservation easements or other interests in real property, with culturally appropriate
management criteria for the purposes of preserving or utilizing the resources or places.

(4) Protecting the resource.

SEC. 11. (a) This act does not alter or expand the applicability of the California Environmental Quality Act
(Division 13 (commencing with Section 21000) of the Public Resources Code) concerning projects occurring on
Native American tribal reservations or rancherias.

(b) This act does not prohibit any California Native American tribe or individual from participating in the
. California Environmental Quality Act on any issue of concern as an interested California Native American tribe,
person, citizen, or member of the public.

(c) This act shall apply only to a project that has a notice of preparation or a notice of negative declaration or
mitigated negative declaration filed on or after July 1, 2015.

SEC. 12. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California
Constitution because a local agency or school district has the authority to levy. service charges, fees, or
assessments sufficient to pay for the program or level of service mandated by this act, within the meaning of
Section 17556 of the Government Code.
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