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Monterey, California
T:  (831) 373-1214

April 28, 2020

Via email
Chris Lopez, Chair
Board of Supervisors
County of Monterey

Subject: Agenda item 18; PLN180434, objections and concerns

Dear Chair Lopez and members of the Board of Supervisors:

I represent The Open Monterey Project in this matter.  Save Carmel Point
Cultural Resources joins in the concerns expressed in this letter and also urges the
Board to continue the matter to a future date and to respond adequately to the appeal
points, which the staff report have not adequately addressed.  My clients provide these
initial comments. 

The Board Referral REF 2019.12 is intended to strengthen the County ordinances to
better protect tribal and archeological resources.  Instead, the Planning Department is

asking you to approve more projects instead of protecting the resources.
The Planning department has ignored Board Referral.

This Carmel Point project should not proceed until the Board has addressed and
rectified the serious problem demonstrated in spring 2019 by the $4,300 fine for out-of-
town developers illegally excavating 720 cubic yards without an archeological monitor
present, for a spec house on Carmel Point.  On October 15, 2019, the Board, led by
Supervisors Alejo and Adams, referred this issue to the Planning department. 
Responses were due in December 2019.  It is now six and one-half months later, and
the Planning department has done nothing to respond to the referral.  The Planning
department instead has continued to push through construction projects on Carmel
Point that while at the same time ignoring the Board referral REF 2019.12.  You should
put a stop to that.  The Planning department has prioritized private for-profit
development and harm to tribal and archeological resources over the specific Board
direction.

This is at issue here because the mitigations proposing monitors are inadequate. 
In Spring 2019 on nearby Scenic Road a property owner excavated hundreds of cubic
yards of soil.  No monitor was present.  All resources were lost forever.  The County
fined the property owner a mere $4,300, which was less than the owner would have
paid the monitor had s/he been present as required by the condition/mitigation on the
County permit.  The $4,300 fine is an incentive to violate the monitoring conditions,
because it is cheaper to violate the conditions than to comply with them.  with regard to
the amount of the County�s low fine imposed by the planning staff on the Skeen and
Chang violations for failures to have monitors present during excavation, this board
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referred the issue of fines to the Planning department in November 2019 and directed a
prompt response.  The Planning Department has not met the Board�s direction and
instead has continuously kicked the item into the future.  In sum, the Planning
department has refused to deal with the board�s direction to address the issue of
monitors, and instead the Planning department has pushed forward projects like this
one that require monitors, all while avoiding the stricter accountability that this Board
directed should be considered.  

Inequitable, ambiguous, inadequate and unenforceable mitigations are proposed.

The concerns are resolvable.  The County planning department�s refusal to
consider reasonable issues and evidence of potentially significant impacts is holding up
this project.  The resolution is simple and straightforward and would allow the project to
proceed with more effective, meaningful and accountable conditions and mitigations. 
The planning staff report to you shows a hostile approach to the appeal and the report
analysis is improperly biased in favor of the applicant.  This is shown by the report�s
mischaracterization of the facts and of the appellant's points.  One example is the staff
claim that "The Appellant speculates that the applicant will violate the conditions of
approval" when no such speculation was made.  

Confusion over 17 conditions or 18 conditions should be avoided.

The Planning department approach to have 17 conditions but to enumerate 18
conditions is a recipe for future confusion and inability to enforce.  The County planning
department is already overwhelmed and unable to keep pace with mitigation
monitoring.  Numbering conditions that are not conditions will sow confusion and
misunderstanding.  This is a straightforward problem that can and should be corrected.

Discussion

The Carmel Area Land Use Plan (LUP) says this:

2.8.1 Overview

The Carmel area experienced intensive prehistoric use. . . . .

The Carmel area shoreline from Carmel Point to Point Lobos
Reserve contains one of the densest remaining concentrations of
shellfish gathering activities in central California. ....  These
archaeological deposits have been identified as a highly significant
and sensitive resource.

The Carmel Area LUP requires specific action to protect these resources.
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2.8.2 Key Policy

Carmel�s archaeological resources, including those areas
considered to be archaeologically sensitive but not yet surveyed
and mapped, shall be maintained and protected for their scientific
and cultural heritage values.  New land uses, both public and
private, should be considered compatible with this objective only
where they incorporate all site planning and design features
necessary to minimize or avoid impacts to archaeological
resources.

General Policy 2.8.3.3. 

All available measures, including purchase of archaeological
easements, dedication to the County, tax relief, purchase of
development rights, etc., shall be explored to avoid development
on sensitive prehistoric or archaeological sites.

The Carmel Point is a significant historic resource.  It is eligible for the National
Register of Historic Places and the California Register of Historical Resources.   The
past County project approvals have not protected the project sites, which are areas
considered to be archaeologically sensitive.  Here, the proposed excavation below
grade may not comply with this LUP policy and objective.  The County approvals have
not incorporated all site planning and design features necessary to minimize or avoid
impacts to archaeological resources. 

A positive archeological report is substantial evidence of potential impacts. 
There is a fair argument based on substantial evidence in the record, including site-
specific archeological reports and a rich array of evidence as to the Carmel Point, that
the project may have a potentially significant impact on cultural resources.  Further
environmental review should be required before you consider the project.  This would
allow the County time to investigate, analyze and mitigate for the impacts.

Violations are rarely caught on Carmel Point, which results in harm that the
County does not identify and mitigate.

The Planning department staff report makes a spurious claim that inspections
will catch violations.  No so.  Violations are rarely caught on Carmel Point because
inspectors are there only rarely, and then there is evidence they look only for what they
are called for, instead of for compliance with all conditions.  If violations occur they
usually are not caught.  County inspectors visited the Skeen and Chang project site the
but there was no record of their enforcing the hours of operation condition that the
contractor exceeded daily, or the requirement to have a monitor present, or the amount
of excavation.  The County asked me, as the complaining party�s attorney, for any
information about the amount of excavation.  The neighbor�s geotechnical engineer did
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a site visit and reviewed the County-approved plans and determined the amount was
720 cubic yards.  The County and its inspectors had no evidence to the contrary, as
shown by the County response to my client�s CPRA request. The issue of potential
violations of the monitoring requirement and the County�s recent action to impose a
small fine is relevant to the project because it provides an incentive for County
permittees to violate the monitoring requirements in the future.  It is relevant to the
potentially significant harm that can result and it is relevant to the effectiveness of the
propose mitigations requiring monitors.  This is an important issue applies to this
project and all other projects that required monitors, because if the monitors are not
present as the condition/mitigation requires then the harm can be permanent.  That is
what happened with Skeen and Chang project on Carmel point, a few short blocks
away, Skeen and Chang and their agents accepted the mitigation as a
mitigation/condition of approval, signed and recorded the MMRP, and told the County
they had retained an archeologist.  Then Skeen and Chang ignored the requirement
and without a monitor present Skeen and Chang excavated 720 cubic yards from the
undeveloped site, according to geotechnical engineer Elizabeth Mitchell in a report
provided to the County.   The County did not catch those violations of Skeen and
Chang despite the presence of County inspectors on a frequent basis during the period
when the excavation was occurring without the benefit of the required monitors.  

Violations of mitigations that are intended to protect underground resources are
not like a construction height violation where the County can require reduction of the
height.  There simply is no remedy that is adequate as a substitute for these mitigations
when they are violated, the monitoring mitigations are not adequately enforced by the
County, there is no additional protection for the protected resources and the intent of
the monitoring if the monitoring is not actually done as prescribed.  For all these
reasons and the reasons presented in the materials, the monitoring mitigation is
inadequate.  The staff inaccurately characterizes the appellant�s position as a
guaranteed violation, and the planning staff�s mischaracterization is not helpful to this
board�s consideration of the issues.  

The County Planning department does not always issue a stop work order for
violations in my decades of experience with County Planning issues.  Simply getting
the County to respond to complaints at all is a big problem.  For the Skeen/Chang
violations I had to call more than 15 people, none of whom were at their desks or
returning calls.  The first person to respond was the CAO, Lew Bauman, who I
contacted last given the failure by everyone in the Planning department to respond.  It
took hours of extraordinary effort by me to find anyone to respond.  Most members of
the public do not have the expertise and dedication to keep calling until they get a
response.  Most people would give up under those circumstances, which would mean
that the violation would go undetected and the harms would go unaddressed.  The
problem is particularly severe in Carmel point which is more than 50% non-owner
occupied; it is largely second homes and vacation homes.
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The proposed mitigations are ambiguous, inequitable with other Carmel Point projects,
and do not mitigate the impacts to less than significant, among other problems.

The proposed mitigations are difficult to understand, are vague on matters
essential to enforceability, are inadequate under CEQA, do not contain adequate and
enforceable performance criteria and performance objectives, and are ineffective to
reduce the impacts to cultural resources to a less than significant level.  We address
several of these in this letter.  Furthermore, the County�s bare conclusions that impacts
to cultural resources would be �mitigated to a less-than-significant level� does not
quantify the impacts or the claims reduction and is not supported by facts or analysis.

Mitigation measure 1 (condition 15) is not adequate.  It merely requires an
archeological monitor to be �present.�  There is no requirement that the monitor be
watching the earth disturbance.  The archaeological monitor must be required to
actively observe during all soil disturbing activities, rather than sitting in his vehicle or
on his phone or on another part of the site.  The potential for earth disturbing activities
to take place outside of the direct view of the �observer� is significant.  This is a known
issue because witnesses have seen observers on other parts of the site when earth
movement is going on, and the observers are not actively observing the activity at
issue.  Each project site should have a skilled observer dedicated to that site who is
actively observing all soil disturbing activities.  TOMP and SCPCR make the same
comments and objections to the mitigation measure 2 (condition 16) that merely
requires a tribal observer to be �onsite.�

The initial study is not consistent in the discussion of excavation.  In one place
the initial study claims excavation will be �two feet� (p. 65) and in another place the
initial study says �the site soils are erodible when disturbed, and the project would
involve �±ª»®ó»¨½¿ª¿¬·±² ¾§ ¿°°®±¨·³¿¬»´§ ¬©± º»»¬ ¾»´±© the building area� (p. 47). 
The RMA appears to be confused by this.  Overexcavation means soil removed in an
effort to investigate or remediate ·² ¿¼¼·¬·±² ¬± ¬¸» ³·²·³«³ ¿³±«²¬.  The excerpts of
the plans do not have legible calculations, the complete plans are not attached, and I
cannot access the records because the County Accela is down  as I write this letter � it
gives an error message.  There is no condition of approval that places a maximum
depth of excavation. 

To make matters worse, erodible soils mean the sides of the hole typically cave
in when soils are excavated, so as a result applicant have argued that even more
excavation is required on all sides.  The Pietro applicants, represented by the same
attorney as this PLN180434 project, have argued that the soils at their nearby sites
must be overexcavated and that many feet of additional excavation was necessary due
to the erodible soils.. That applicant stated that 
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sub-excavation 4-9 feet (actual depth determined at the time of
construction by a geotechnical engineer) of loose soil, scarification
12 inches deep at the bottom of the excavation, and a mat of
engineered fill extended a minimum 5 horizontal feet beyond the
outer edge of the foundation and slab elements in each direction. 

The County RMA staff agreed.  (RMA staff report for Pietro projects, 4/23/2019, Att. A,
p. 15.)  In contrast, the RMA staff has taken a very different approach to this project
without explanation, and is claiming that two feet of subexcavation is needed, instead
of the �4-9 feet� claimed nearby.  The Commission should get more information to
determine which claim is accurate.  If the overexcavation is 4-9 feet, then this project
would have much more cut than the amount analyzed in the initial study.  SCPCR and
TOMP are also concerned because GPR is not 100% reliable for protected items of
concern such as those at issue at Carmel Point.  The discussion grading fails to
adequately include, quantify and consider the impacts of the proposed scarification. 
Scarification consists of mechanical breaking-up of soils or other materials, performed
with a deep-toothed bucket, grader or other construction equipment.  Scarification is
the process of breaking up soil by fracturing it; scarification in agriculture refers to
ripping or tilling the soil.  Scarification is grading under the County code definition and it
can cause harm.

The mitigation action 1b does not include performance standards or criteria for
the responsibilities and involvement of the archaeological monitor.  There are no
standards to guide the applicant and its paid consultant, and no standards on which the
County is required to rely as a basis to accept or reject a proposed contract.  There
also is no requirement for accountability by the archaeologist to the County, as there
should be.  There is no requirement as to whom at the County should review the
proposed contracts, and what expertise that person should have.  This is important,
given the County RMA�s demonstrated lack of expertise in specific environmental
issues, including archaeological and contract expertise.  It also is important as shown
by the County�s failures regarding the Scenic Road property owner who violated the
County permit conditions requiring a monitor, and the County�s $4,300 fine would not
deter others from similarly violating these monitoring conditions.  To the contrary, the
County�s $4,300 fine has provide an incentive to violate the conditions, because it is
cheaper to violate the monitoring condition than to comply with it.

A 50-meter stoppage of work should be required when resources are found.

Another example of staff�s mischaracterization of an appeal point is �Application
of conditions to a parcel that is not included in the project application, or is owned
separately, would be contrary to law.�  This is a blatant attempt to prejudice the
decision makers against the appeal.  The appeal did not make this argument.  The
point is that the County can and should place the condition on all construction permits
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at Carmel point that if resources are found within 50 meters that all excavation and
earth movement should be halted until the resource can be fully defined and the
limits/perimeter of the find can be established by appropriate professionals.  That is a
reasonable and small burden to bear in exchange for protecting the resource.- All
County permits should include this condition, discretionary and ministerial, because it
would protect all resources.  Carmel Point is a small area and there is construction
going on nearly every street, as personal observations show.  By simply walking
around, you can hear construction and see construction trucks.  Here, where the
applicant for both houses is the same, the applicant can easily stop work on one parcel
if a resource is discovered on the other parcel.  Same with the three
Adamski/Pietro/Emerson projects.  And the additional projects that are being proposed
on Carmel Point.  If all project approvals include this mitigation, they would bear the
minor burden equitably.  The condition is placed on each approval, instead of on other
sites.  That is legal. 

Tribal concerns have not been adequately addressed and resolved under the law.

The County has failed to place any mitigation requiring reburial at the site.  The
County has failed to follow the following OCEN statements during the OCEN
consultation as follows:

�OCEN request consultation with the lead agency, that mitigation
measures reflect the request for an OCEN Tribal Monitor, reburial
of any ancestral remains, burial artifacts, placement/return of all
cultural items to OCEN ...�

The County has failed to explain why these OCEN requests were not met and
has failed to include that information in the circulated initial study.  The failures violates
AB52 and CEQA.  In addition, the mitigations merely direct that the owner �allow� the
tribes to provide �recommendations� as to resources, instead of requiring the owner to
consult in good faith with the tribes, which is what should be required.

The County should place a mitigation that requires redesign of the project to
avoid the human remains and important materials that are uncovered.  That is what the
Carmel Area Land Use Plan requires when it says that �New land uses, both public and
private, should be considered compatible with this objective only where they
incorporate all site planning and design features necessary to minimize or avoid
impacts to archaeological resources.�

The proposed mitigations are not consistent with the standard recommendations of
the Native American Heritage Commission.
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The proposed approvals are not consistent with the NAHC recommendations for
areas including Carmel Point as follows:

� If an archaeological inventory survey is required, the final stage is the
preparation of a professional report detailing the findings and
recommendations of the records search and field survey.

� The final report containing site forms, site significance, and mitigation
measures should be submitted immediately to the planning department.  All
information regarding site locations, Native American human remains, and
associated funerary objects should be in a separate confidential addendum
and not be made available for public disclosure.

� The final written report should be submitted within 3 months after work has
been completed to the appropriate regional CHRIS center.

(See attached NAHC comment letter on another Carmel Point project.)  

Here, the proposed approvals have a lower standard.  The reports required by
the County conditions have allowed and here would allow years after the project is
approved, even if resources are found.  This condition is not being monitored and
enforced.  Initial studies are prepared at Carmel Point, as here, that  rely on CHRIS
reports that may be outdated because the County does not require reports to be
submitted promptly.  The consultant may not be aware of new information that has
come to light and for which no report has been submitted yet.  There  should be a
requirement for review of CHRIS reports shortly before final approval in order to
determine whether new information has come to light.  The harm is that projects could
be approved even though resources have been found at a next-door or nearby
property, and the County is deprived of that information in crafting appropriate
conditions and protections and whether to approve the project as proposed. The public
does not have access to the confidential reports and thus cannot enforce it.  Only the
County can get this information and enforce this requirement.  Additionally, the County
should require a mitigation that �the final report containing site forms, site significance,
and mitigation measures should be submitted immediately to the planning department�
as a public document.  No delay and no secrecy, unlike what the proposed conditions
would allow, and what the County standard approach allows.

CEQA and LCP compliance has not been met.

The proposed negative declaration and approvals do not comply with the CEQA
directive that says:
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"[I]n marginal cases where it is not clear whether there is
substantial evidence that a project may have a significant effect on
the environment, the lead agency shall be guided by the following
principle:  If there is disagreement among expert opinion supported
by facts over the significance of an effect on the environment, the
Lead Agency shall treat the effect as significant and shall prepare
an EIR."

(CEQA Guidelines, § 15064, subd. (g).  

The County�s fragmented, one-off approach to projects involving digging at
Carmel Point is harming the protected resources in steps, and the effect is the same as
a wholesale destruction.  The harm is occurring on a project-by-project basis because
the County is not protecting the overall resource in a responsible and required manner. 
The County has failed to consider the cumulative impacts of this project and other
known projects, including the three nearby Pietro projects.1

The County documents fail to adequately show the cumulative effect and total
impacts of the Carmel Point excavation projects.  The Commission should request a
map that coherently presents all Carmel Point projects and their location and proximity
to each other.  This lack of information makes if difficult for you and for my clients to
understand the combined overall impacts of the projects.  As a result, you have not
been adequately informed of the potential impacts, the potential excavation, and the
potential effectiveness of the mitigations.  The County initial studies for the three
nearby Pietro projects on Isabella and Valley View stated that the County had
uncovered "substantial evidence that any aspect of the project, either individually or
cumulatively, may cause a significant effect on the environment."  An EIR is required
whenever "'substantial evidence in the record supports a "fair argument" significant
impacts or effects may occur ... .'"  (See CEQA Guidelines, § 15063, subd. (b)(1).) In
the CEQA context, substantial evidence "means enough relevant information and
reasonable inferences from this information that a fair argument can be made to
support a conclusion, even though other conclusions might also be reached."  (CEQA
Guidelines, § 15384, subd. (a).)  Substantial evidence includes "facts, reasonable
assumptions predicated upon facts, and expert opinion supported by facts" ( ·¼., subd.
(b)).  The Sixth District Court of Appeal has reviewed the standards in its decision Õ»»°

1  The Pietro projects are three new houses on three vacant lots on Isabella and Valley
View.  All three houses would have at least three bedrooms and 2.5 bathrooms on the ground
level.  The applications include excavation for even more bedrooms and bathrooms below
grade, plus a gym, wine storage, bar, dens.  The total finished construction below grade would
include 5,466 square feet, according to the County.  The excavation foot prints are significantly
larger than that because the walls have to be excavated and supported, and large light wells
and escape wells are features of all three projects. 
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Ñ«® Ó±«²¬¿·²­ Ï«·»¬ ªò Ý±«²¬§ ±º Í¿²¬¿ Ý´¿®¿ (2015) 236 Cal.App.4th 714.  The
County should review that decision carefully before proceeding.

My clients continue to object to the proposed approvals and the initial study on
all issues raised in the appeal and before the planning commission.  On all matters, I
ask the County to carefully review the recent 2020 decision Í¿ª» ¬¸» ß¹±«®¿ Ý±®²»´´

Õ²±´´ ª Ý·¬§ ±º ß¹±«®¿ Ø·´´­, which is relevant to several cultural resource protection
issues and support the positions of TOMP and SCPCR here.

Request for Continuance

The staff report claims that I was sent a copy.  I was not.  At no time have I
received a paper copy of the report.  On Friday Planning staff reluctantly claimed to
sent a package by �overnight delivery� that Planning staff admitted Monday afternoon
has not been delivered.  I was not sent an electronic copy until late Friday afternoon. 
Because of the late receipt, Monday was the soonest I could view it.  I regret that these
partial and limited comments are submitted late but the timing was caused by the
County planning actions.  We ask that the Board continue the item to allow further
review of the report and correction of the problems with the proposed approvals, to
adequately comply with CEQA and the LCP.

Offer to Meet

TOMP and SCPCR offer to meet with the County to discuss these issues before
you act, with the goal of resolving these straightforward issues.  The County controls
the schedule.  TOMP and SCPCR do not control the schedule.

Request

You should strengthen the mitigations as requested and you should ensure that
there is adequate accountability in order to deter and prevent violations that cause
irreversible harm, before you consider approving this project.  My clients and I
appreciate your consideration of these comments.  Thank you.

Very truly yours,

STAMP | ERICKSON 

ñ­ñ Ó±´´§ Û®·½µ­±²

Molly Erickson
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Attachment: NAHC letter














