MONTEREY COUNTY

RESOURCE MANAGEMENT AGENCY

MEMORANDUM

Date: October 3, 2012

To: Board of Supervisors
From: Carl Holm, AICP, Deputy Director ( i‘ &7@:
rom: Monterey County Resource Manage ncy
Consideration of alternatives for the provision of safe potable water to the approved
nine-lot Oaks subdivision Oaks Subdivision — Continue to December 4, 2012

Subject:

cc: County Cbunsel; Benny Young, Mike Novo

Staff recommends that the Board continue the hearing on this matter to December 4, 2012. Mr. Richard
Rosenthal, representing Save our Peninsula Committee (SOPC), an interested party, has requested that the
County continue this matter to allow time to review and respond to the staff report. County staff supports the
continuance request. Mr. Rosenthal is not available October 16 or 23. Key County staff is not available
October 20 through November 12. SOPC has agreed to continue this matter to the Board meeting of
December 4, 2012. Therefore, we recommend continuance of the hearing to December 4, 2012.

The Board report that was prepared for the October 9, 2012 hearing is attached.




Monte rey CO U nty 168 West Alisal Street,

1st Floor
Salinas, CA 93901
831.755.5066

Board Report

Legistar File Number: 12-941 - 10/9/12 - Scheduled
introduced: 10/2/2012 Current Status: ATS Review
Version: 1 . Matter Type: General Agenda ltem

Public hearing to:

a. consider alternatives for the provision of safe potable water to the approved nine-lot Oaks
subdivision due to the high arsenic level in the subdivision well water;

b. provide direction to staff as to the preferred alternative to enable staff to conduct approprlate
environmental review; and N
c. direct staff to return to the Board for further action following environmental review.

(PC947170 & PLN030107 (Ferrini Oaks): fronting on east side of San Benancio Road adjacent

to San Benancio school, Toro Area Plan)

RECOMMENDATION:

It is recommended that the Board of Supervisors direct staff to:

a. develop 2 Memorandum of Understanding (MOU) between California American
Water Company and the County for the provision of safe potable water to the approved
nine-lot Oaks subdivision due to the high arsenic level in the subdivision well water; and
b. conduct appropriate environmental review and return to the Board for further action.

DISCUSSION:

* The Oaks subdivision divided 325.7 acres into nine residential lots ranging in size from 1.7 to
13.6 acres and a remainder parcel of 285.7 acres. On May 8, 2001, the Board of Supervisors
approved the vesting tentative map, with water to be supplied to the nine lots by a well on the
Oaks’ property (the “Oaks well”). Conditions of approval required the subdivider to convey the
well and water infrastructure to Cal Am’s Ambler Park system to own and operate and required
the subdivider to design the water system improvements to meet state standards. Staff
determined that the conditions of approval were met, and the Board of Supervisors accepted the
final map on June 20, 2006. Since final mab acceptance, the subdivision has new ownership,
and some of the lots have been sold to individual owners.

The Oaks® well tested at 35 parts per billion (ppb) when the tentative map was approved.
Between the tentative and final map approvals, the federal drinking water standard for arsenic
was reduced from 50 ppb to 10 ppb, and the state was required to adopt a revised standard no
less stringent than the federal standard. The Oaks’ well was compliant with the earlier standard
when the tentative map was approved but exceeds the new federal standard of 10 ppb.
Consequently, to comply with the law and to protect the public health, staff arranged with
California American Water Company (Cal Am) through its Monterey District Ambler Park
water system to serve the nine lots on the basis that Cal Am would draw water from the Oaks
well, treat the water at the Ambler treatment plant, and return it to the Oaks’ lots. In 2006, Cal
Am committed to monitoring production from the Oaks’ well and water consumption of the
Oaks’ lots for this purpose. Cal Am is serving the three homes that have been built on the
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Oaks’ lots but has not yet received a permit from the state to bring the Oaks well into its
system.

The purpose of today’s hearing at the Board is twofold. First, staff is recommending that the
Board provide direction to staff to proceed to develop 2 Memorandum of Understanding
(MOU) between Cal Am and County to memorialize Cal Am’s prior commitment to pump an
amount of water from the Oaks’ well into the Ambler system equal to the amount Ambler
provides to the Oaks’ lots, so as to result in no net transfer of water. The MOU would create a
binding contractual obligation on the part of Cal Am and flesh out the details of implementation
and monitoring. Cal Am has expressed a willingness to enter into such an MOU. A
preliminary draft of the MOU is attached to the staff report as Exhibit A. Bringing the draft
MOU to the Board allows for an open and transparent process and allows for public input.

The second reason for today’s noticed public hearing is that it provides an opportunity for the
Board to take input from the public, deliberate, and provide direction as to whether the
proposed MOU or another alternative is the best means to ensure a safe potable drinking water
for the Oaks’ lots. Save Our Peninsula Committee (SOPC) and members of the public have
objected to Ambler serving the Oaks’ subdivision. They contend that Ambler’s service violates
the conditions of approval of the Oaks subdivision and violates County’s B-8 zoning because
the Ambler water system is in the B-8 zone while the Oaks lots are not. SOPC contends that
the County is in violation of a settlement agreement in the lawsuit Save Our Peninsula
Committee v. County of Monterey. The settlement agreement requires the County to analyze the
Oaks subdivision and certain other approved projects to determine whether they are in
compliance with mitigation measures imposed on the project and, if determined to be
non-compliant, to remedy the non-compliance after conducting a noticed public hearing before
the Board of Supervisors.

Staff’s analysis is that the no net transfer requirement, whereby Cal Am serves the Oaks and
offsets that service by pumping an equal amount of water from the Oaks’ well into the Ambler
system, constitutes substantial compliance with all applicable regulations and conditions. The
net result is provision of potable water to the Oaks, in reliance on the Oaks well, with no net
export out of County’s B-8 zone or Zone 2¢c. Although County is not compelled to hold this
noticed public hearing if the settlement agreement does not apply, in light of the dispute
between the County and SOPC, this noticed public hearing will fulfill the requirement under the
settlement agreement.

Staff requests direction from the Board as to which option to pursue to ensure a potable water
supply to the Oaks subdivision. Following receipt of Board direction, staff will conduct
environmental review of the preferred alternative and return to the Board to consider approval
of the chosen solution. SOPC has proposed a number of alternatives that it would likethe
Board to consider other than the proposed MOU. Options include the following:

1. Pursue 2a MOU between the County and Cal Am to implement Cal Am’s agreement to
offset Cal Am Monterey District Ambler Park’s water service to the Oaks subdivision
with an equal amount of water to be pumped from the Oaks well into the Ambler Park
water system, so as to result in no net transfer of water.

2. Require Cal Am to build a new treatment plant that is not in County’s B-8 zone to treat
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the water from the Oaks” well. '

Require a new well be drilled on the Oaks’ site.

Provide water from Zone 2c¢ from a different water utility.
Require water to be trucked into the Oaks lots.

lJ\:JkL;J

An analysis of these options and further background are presented in Exhibit B. Staff
recommends option 1, the MOU, for the reasons discussed in Exhibit B.

FINANCING:

The recommended action has no direct financial impact to the General Fund. Staff time would
be required to conduct environmental review and process the Board’s preferred option.
Required staff efforts would become part of the existing work program for Resource
Management Agency (RMA), RMA-Planning Services, Environmental Health Bureau, and
County Counsel. Associated staff time would be included in the approved FY 2012/13 budget
for these respective departments. Due to the late submission of this Board Report, the
CAO-Budget and Analysis Division was not provided adequate time to fully review for
potential fiscal, organizational, policy, or other implications to the County of Monterey.

Carl P\H/lm AICP Benny Youno
Deputy Director Director
Resource Management Agency Resource Management Agency

755-5103; holmep@co.monterey.ca.us

This report was prepared with assistance by Richard LeWarne, Assistant Director,
Environmental Health Bureau

ce: Front Counter Copy; Board of Supervisor’s (16); County Counsel; Environmental Health Bureau;
RMA-Planning; Monterey County Water Resources Agency

Attachments:
Exhibit A - Draft MOU
Exhibit B - Summary of Options

Monterey County Page 3 Printed on 10/2/2012



EXHIBIT A

DRAFT
- 9/28/12

This Memorandum of Understanding (MOU) is entered into this  day of ,
20 , by and between California-American Water Company (“Cal Am”) and the County of
Monterey (“County”), with reference to the following facts:

RECITALS

A. The parties desire to enter into this MOU to memorialize the parties’ agreement to certain
terms and conditions governing Cal Am’s provision of watér;to the Oaks subdivision for
the purpose of ensuring that Cal Am’s water service to the Osks subdivision will be
offset by an equal amount of water drawn from the Oaks well.

subdivide a 325.7-
a gemainder

B. On May &, 2001, the County of Monterey appreved a tentatlve map t
acre parcel into 9 residential lots ranging in size from 1.7 to 13.6 acres
parcel of 285.7 acres (hereafter the “Oaks*Subi 131011”)'-“'« _
accepted the final map for the Oaks Subdivision;"whichamap-was recorded on June 30,
2006, at Volume 23, Cities and Towns, page 32, in‘thie Office of the Recorder of the
County of Monterey. A copy of the final recorded mapfis attached hereto as Attachment
1 and incorporated herein by referen ’

C. Pursuant to conditions of approval of the tent p, the subdivider entered into an
agreement with Cal-Am in 2004 Whereby theé sub Qdersaoreed to construct a well and
water distribution.gyst f01 domest1c and fire flow water supply (““water system”) for
the Oaks subdle:

the .aks s
Géﬂ Am.

D. The ‘water from the .aks well does not meet federal and water quality standards,
spemﬁcally the Maximum Contaminant Level (MCL) for arsenic. A sample taken in
August 2000 from the/Oaks’ well indicated the presence of arsenic at 35 parts per billion
(ppb). Atthe:time ofithe sample, the federal arsenic standard was 50 ppb, so the Oaks’
well compliedswith drinking water standards at that time. A new federal standard for
arsenic, reducing the MCL for arsenic to 10 ppb, was adopted on February 22, 2002 and
became enforceable on January 23, 2006. Therefore, the Oaks well no longer meets
drinking water standards, and it is necessary to treat the water or find an alternate water
supply for the Oaks’ subdivision in order for the nine approved lots to have a potable
water supply that meets drinking water standards.

E. The County has determined that the solution to providing potable water to the Oaks
subdivision that is the most feasible, most capable of success, and therefore most
protective of public health while not intensifying water use in Cal Am’s Monterey



District Ambler Park service area is for Cal Am to serve the Oaks subdivision with water
that has been treated by Cal Am to meet drinking water standards, provided that Cal Am
augment the Ambler water supply by transferring water from the Oaks’ well to the
Ambler Park water system in an amount equal to the amount Cal Am is supplying to the
Oaks’ subdivision. This solution is the most feasible because Cal Am through its Ambler
Park water treatment plant has the technical, managerial and financial capability to treat
water. Cal Am also has the ability to serve the Oaks subdivision because Cal Am
already owns the Oaks’ well and its infrastructure, and via Advice Letter 617 filed with
the California Public Utilities Commission(PUC), has extende ts Monterey District
Ambler Park service area to include the Oaks subdivision. =

directly by the Oaks’ well which is not within theiC 7’s B 8 zone. Ambler’s water
supply is located in the County’s B-8 zone. The vater did not exceed the federal
drinking water standards in effect i itative map approval, and therefore,

\ 'fhm Monterey County Water
one 2C,» Wthh does not allow the export of

#4n,2006, Cal Am committed to:guarterly monitoring of both the production records from

t aks’ well and the'water consumption of the nine lots in the Oaks’ subdivision. The
understanding by staff-was that water from the Oaks’ well would be piped to the Ambler
Water" treatment plant 16 be treated and returned to the Qaks subdivision, with no net
transfer of water. More recent discussions have clarified that it is not physically feasible

at:ithie.exact same molecules of water sent for treatment are the same as those

returned to the Ddks, but it is feasible to ensure that the exact same volume of water be
sent for treatment as is returned to the Oaks’ subdivision.

. Homes have been built on three lots in the Oaks subdivision, which received a building
final on April 1, 2009. The County has not issued building permits on any of the
remaining lots, pending Board of Supervisors® approval of a mechanism ensuring service
of water to the Qaks subdivision that meets drinking water standards while not
intensifying water use in the B-8 zone. '



K.

1.

The parties now desire to enter into this MOU to memorialize Cal Am’s prior
commitment and to prescribe the terms and conditions under which Cal Am will balance
the volume of treated waters provided to the Oaks subdivision with the volume of water
pumped from the Oaks well into the Ambler Park water system, so as to result in no net
transfer of water.

The County finds that this MOU is consistent with County’s B-8 zoning because
Ambler’s service to the Qaks subdivision under the terms set forth in this MOU will not
result in an intensification of water use in the B-8 zone and is not detrlmental to the
public health, safety, and welfare. T

[CEQA findings — be added following environmental review]

This MOU serves to protect the public health, safety:andwelfare by‘ensuring a water
supply to the Oaks’ subdivision that meets fedet: al and state drinkin ater standards
without intensifying water use in the County 5 B-8 zone or exporting wal wout of benefit
assessment Zone 2C. el

in no net tran er of water. Cal Am shall accomplish said balance by
water ﬁom the Oaks well to the Ambler Park Water System equal to

subdrv1510n The quant tysof watex pumped from the Oaks subdivision well to the Ambler Park
Water System shall match’the quarterly total plus the calculated transportation water loss.

Cal Am shall maintains Watel meters in good working order for its service to the Oaks lots,
including residencesand irrigation, so as to determine the amount of water served to the Oaks lots
by the Ambler Paik Water System. Cal Am shall also maintain a water meter(s) in good working
order at the Oaks well, which shall be used to determine the volume of water pumped from the
well.

Cal Am shall on a quarterly basis total the monthly meter readings of the nine lots in the Oaks
subdivision and the irrigation system on land held in common. The water system’s calculated
transportation water loss for the quarter shall be added to the quarterly total meter readings. The
quantity of water resulting from the addition of the quarterly total of the monthly meter readings
and the calculated transportation water loss shall be pumped from the Oaks subdivision well into
the Ambler Park Water System on a quarterly basis during the calendar year (the four quarters



being January through March, April through June, July through September, and October through
December). Quarterly pumping of the Oaks’ well based on the quarterly calculation within the
month following the end of the quarter shall be considered to satisfy the no net transfer
requirement.

5. Cal Am shall on a quarterly basis submit to the Monterey County Health Department
Environmental Health Bureau (EHB) and the Monterey County Water Resources Agency (WRA)
a quarterly water audit report for review by EHB and WRA. Cal Am shall submit the water audit
report no later than thirty days following each quarter. The water audit report shall be prepared
by a qualified engineer experienced in water system operations. The water audit report shall
indicate the quantity of water that was delivered to the Oaks subdiy sion (determined by the
quarterly total of monthly meter readings of the nine Oaks subdivision lots and irrigation system
plus the calculated transportation water loss) from the Ambl “Park Water System and the

i sporta’cign water loss was
report or other information indicates that the v& T mped from the

Ambler Park Water System does not equal the vo

shall explain the reasons for the discrepancy and the corregtiye action Cal Am proposes to take to
ach1eve no net transfer. Cal Am shallitake such steps as EHB'may require to bring the transfer

o'the Ambler system in the
nclude the Oaks well within its
ter service provided by Ambler to the Oaks

m shall as part of its first draw from the Oaks

-an alternatlve mechamsm is put in place to prov1de water that meets
drinking water standards to the Oaks subdivision’s nine lots and that does not intensify
use of water from the County’s B-8 zoning district in effect at that time. Any such
termination would require approval of Cal Am and the Board of Supervisors of the
County of Monterey upon findings that these conditions precedent to termination have
been met.

9. This MOU may not be amended except by a written instrument approved by Cal Am and
the Board of Supervisors of the County of Monterey.



IN WITNESS WHEREOF, the County of Monterey and California~-American Water Company
through its duly authorized agents have executed this agreement as of the date and year written

below.

Dated: COUNTY OF MONTEREY

Chair, Board of Supervisors ..

Dated: CALIFORNIA-AMERIGAN WATER COMPANY

[Title]
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EXHIBIT B

Introduction

This matter comes before the Board today to obtain the Board’s preliminary direction,
subject to environmental review and further subsequent consideration, regarding the appropriate
mechanism to supply the Oaks subdivision with water that meets drinking water standards, is
consistent with the County’s zoning, and respects the right, title and interest of the existing lot
OWners.

The Oaks subdivision created nine residential lots. Following the Board’s acceptance of
the final map in 2006, the subdivider sold three lots into individual ownership, and three homes
have been built. A successor-in-interest to the original subdivider owns the remaining six lots,
which are vacant. Pursuant to Condition 34 of the tentative map, the subdivider conveyed the
Oaks’ well and water infrastructure to California American Water Company (Cal Am), who now
owns the well and water infrastructure.

When the tentative map was approved, a well on the subject property was to be the
source of water for the nine lots. Between the tentative and final map approvals, the federal
“Maximum Contaminant Level” (MCL) — the drinking water standard-- for arsenic was reduced
from 50 parts per billion (ppb) to 10 ppb. The federal standard became effective on February 22,
2002, and water systems were required to comply with the new standard by January 23, 2006.
(The State of California was also obligated beginning in 2002 to begin the process of developing
a revised drinking water standard for arsenic; following debate whether to adopt a standard more
stringent than the federal standard, the state in 2008 adopted the federal standard of 10 ppb.) The
Oaks’ well tested at 35 ppb arsenic in year 2000. This level of arsenic met the federal standard at
the time the County approved the tentative map, but it does not meet the new standard. Arsenic
in the drinking water above the MCL raises the risk of cancer, among other effects. (California
Department of Public Health; see www.cdph.ca.gov.)

Compliance with the new arsenic drinking water standard and protection of the public
health required treatment of the water from the Oaks’ well. Staff arranged for Cal Am through
its Monterey District Ambler Park system to serve the Oaks lots on the basis that Cal Am would
draw water from the Oaks’ well, treat the water for high arsenic at the Ambler Park water
treatment plant, and then supply the treated water to the Oaks’ lot. In 2006, Cal Am committed
to monitoring the Oaks’ well production and the Oaks lots’ consumption for this purpose. It has
since been clarified that, while the same molecules of water would not be sent for treatment and
returned, the same result can be accomplished by exchanging the same amount of water by
pumping from the Oaks well into the Ambler system the same amount of water that the Ambler
system is providing to the nine Oaks Jots, resulting in no net transfer of water.

In 2010, while gathering documents related to another subdivision application, staff
learned that Cal Am had begun to serve the Oaks’ homes without yet bringing the Oaks’ well on
line. Cal Am must amend its permit from the state Department of Public Health to include the
new water source. Staff put a hold on building permits on the remaining six vacant lots in the
Oaks’ subdivision until the situation could be resolved. In discussions with Cal Am, Cal Am



said it would honor its 2006 commitment to balance the water served to Oaks from Ambler with
water pumped from the Oaks well into the Ambler system. Cal Am has informed the County
that Cal Am has made application to the state to include the Oaks well in its water system.

In order to formalize the arrangement with Cal Am for Cal Am to serve the Oaks with no
net transfer of water, staff recommends processing a Memorandum of Agreement with the
California American Water Company (Cal Am). The MOU would memorialize Cal Am’s
commitment to pump an amount of water from the Oaks® well into the Ambler system equal to
the amount Ambler provides to the Oaks’ lots, so as to result in no net transfer of water. The
MOU would create a binding contractual obligation on the part of Cal Am and flesh out the
details of implementation and monitoring.

Save Our Peninsula Committee (SOPC) contends that the Oaks subdivision is out of
compliance with conditions 34 and 35 of the tentative map approval and contends that therefore
County is out of compliance with a settlement agreement in a lawsuit, Save Our Peninsula
Committee v. County (Monterey County Superior Court Case No. M110694). Under the
settlement agreement, if the County identifies non-compliance with mitigation measures imposed
on the Oaks’ subdivision, County must remedy the non-compliance after conducting a noticed
public hearing before the Board of Supervisors. SOPC argues that this provision has been
triggered and has brought a motion to enforce the settlement agreement. County staff had
informed SOPC that staff intended to bring forward the MOU for the Board’s consideration.
SOPC has agreed to the County conducting this noticed public hearing and requests that the
Board consider a number of alternatives other than the MOU to provide water to the Oaks.

This report further describes the chronology of events, describes the pending legal issue
raised by SOPC, and analyzes the options for water service to the Oaks’ lots.

Chronologv of Events

The following table provides more factual detail on the chronology of events pertaining to the
Oaks® water supply. Supporting documentation is on file and can be made available to the Board
upon request.

August 2000 | Oaks’ well sample taken. Shows arsenic level is 35 ppb (parts per billion). This
level complies with the federal standard for arsenic at that time, which standard
was 50 ppb.

May 8, 2001 | Board of Supervisors approves vesting tentative map for Oaks subdivision.
(Resolution No. 01-197)

Condition 34 provides:

“Prior to the recordation of the final map, the subdivider shall provide a signed
written agreement between the subdivider and Ambler Park Water Utility
(APWU) requiring: a) the subdivider to convey a newly constructed well
complete with water distribution infrastructure and fire flow water supply; and b)
APWU to operate the system as a satellite or stand alone system providing.

3




domestic and fire flow water supply to the subdivision in accordance with title
22 and the California Public Utility Commission standards. The total costs for
item “a” is to be born [sic] by the developer and not APWU or its customers. If
at any point in the future, the Toro B-8 zoning overlay is removed, and this stand
alone system is to be consolidated with any other system, pumping of water
(produced by this well) outside of Monterey County Water Resources Agency
zones 2 & 2A is prohibited except in the case of emergency.” [timing column:
Prior to Recording Final Map]

Condition 35 provides:

“Design the water system improvements to meet the standards as found in Title
22 of the California Code of Regulations and as found in the Residential
Subdivision Water Supply Standards. Submit engineered plans for the water
system improvements and any associated fees to APWU for review and approval
prior to installing (or bonding) the improvements. Provide evidence that APWU
has reviewed and approved the plans. Applicant shall pay all Land Use review
fees prior to filing the final map.” [timing column: Prior to Recording Final Map]

February 22,
2002

Federal Maximum Contaminant Level (MCL) for arsenic at 0.010 mg/L (10 ppb)
goes into effect. Federal rule provides for 5-year implementation period. MCL
compliance required by January 23, 2006.

July 22, 2003

Board of Supervisors approves three-year extension of the tentative map.

September
10, 2003

Environmental Health Department advises applicant’s attorney that staff has
reviewed documents submitted by the applicant for conditions 34, 35, and 36 and
staff has not cleared the conditions. Staff requests revisions to the draft
agreement submitted for condition 34 and additional information and
documentation.

January 23,
2006

Date that federal regulation requires compliance with federal MCL standard for
arsenic

January 24,
2006

Applicant (Bollenbacher and Kelton, Inc.) submits to John Hodges of
Environmental Health a copy of letter dated September 2005 to Environmental
Health. The September 2005 letter submits two documents to demonstrate
compliance with conditions 34 and 35. For condition 34, applicant submits a
revised memorandum of agreement executed in October 2004 by Cal Am and
applicant whereby applicant agrees to construct a well and water distribution
system for the subdivision and to convey same to Cal Am (Cal Am had acquired
the Ambler Park Water Utility referenced in condition 34). For condition 35,
applicant submits a letter dated March 26, 2004 from Cal Am to Environmental
Health stating that Cal Am has reviewed and approved the plans, dated February
2004, for the Oaks Subdivision Water System.

January 31,
2006

Environmental Health staff notifies Planning staff that condition 34 has been
satisfied and condition 35 has been satisfied except for posting of the bond for
subdivision improvements. Environmental Health staff requests Public Works
staff to inform him when subdivision improvements have been bonded.

April 3, 2006

Department of Public Works receives application by Ferrini Oaks, LLC for
encroachment permits to install 4” and 8” water lines and sewer line in County

roadways for Oaks subdivision

(O8]




June 20,
2006

Board of Supervisors accepts the final map for Oaks subdivision and directs
Chair of the Board of Supervisors to sign the Subdivision Improvement
Agreement, among other related actions.

June 21,
2006

Chair of the Board of Supervisors executes subdivision improvement agreement,

| per Board of Supervisors” authorization. Agreement requires bonding for water

system improvements

June 29,
2006

County issues four encroachment permits to Ferrini Oaks, LLC for work in
County roadways, including permit to allow excavation of trench on San
Benancio Road “to install underground eight inch water main facilities located
on subject road per attached plans titled “Oaks Subdivision Water System” and
permit to allow excavation of trench on Paseo Vaqueros “to install underground
eight inch water main facilities located on subject road per attached plans titled
“QOaks Subdivision Water System.” The plans show both the 8” and 4” mains.
The 8” main is the line from Ambler to the Oaks lots, and the 4™ main is the raw
water main from the Oaks well to the Ambler treatment plant. Evidence shows
that both 8” and 4” water mains have been installed.

June 30,
2006

Final map is recorded.

August 10,
2006

Work in roadway begins. County requires work to be halted to investigate
complaints that water lines are being installed to run between Ambler treatment
plant and the Oaks well. Work allowed to proceed based on staff understanding
that water from Ambler treatment plant and water from Oaks well will be in
balance.

August 2006

General Manager of Monterey County Water Resources Agency (MCWRA)
informs applicant’s attorney that work does not violate Zone 2C on the
understanding that the water from the Oaks well will be treated at the Ambler
treatment plant and returned in dedicated lines. Staff understanding is that raw
water from the Oaks well and the treated water will be in balance; staff confirms
with Cal Am that meters are being installed and seeks a reporting mechanism to
monitor and ensure the water balance transfer.

October 20,
2006

Letter from Cal Am to MCWRA in which Cal Am commits to quarterly
monitoring of: 1) the production records from the new Ambler Oaks well; and 2)
the water consumption as recorded by Cal Am water meters for the 9 lots in the
Ambler Oaks subdivision. Cal Am commits to provide records to MCWRA on a
quarterly basis, with such monitoring to begin as soon as the first property is
ready for a water service connection.

February 26,
2008

Board of Supervisors accepts the Oaks Subdivision improvements as complete
and releases performance bonds based on certification that improvements have
been completed in conformance with the approved improvement plans.

April 1, 2009

Building Permits finaled for single family dwelling on three lots (APNs 161-013-
005, 161-013-008, and 161-013-009)

August 2010

In gathering documents related to a different project application, Environmental
Health learns that Cal Am has been serving at least one home in the Oaks
subdivision without bringing the Oaks well on line for the equal exchange.

August 31,

Highway 68 Coalition files complaint with the California Public Utilities




2010

Commission (Case 10-08-022) challenging Cal Am annexation of Oaks
subdivision area into Ambler Park service territory.

September 8
and 9, 2010

Environmental Health contacts Cal Am to remind Cal Am that Cal Am must
monitor the flow from the Oaks well into Ambler Park treatment plant and the
flow going back to the Oaks system.

September
28,2010

Letter from Environmental Health to Cal Am informing Cal Am that per the
conditions of approval for the Oaks subdivision, water from the B-8 zone cannot
be used to supply an area outside B-8 boundaries; that water from the Oaks well
must be metered to the Ambler treatment facility, treated for arsenic, and
metered back to Oaks on a one to one basis; that Cal Am will operate the Oaks
system as a stand-alone system; and that Cal Am will be required to submit
monthly reports of meter readings to Environmental Health for review.

October 10,
2010

Planning staff places hold on occupancy or final or construction permit for
vacant lots in the Oaks subdivision.

February 3,
2011

Letter to Ferrini Oaks, LLC (owner of the six remaining lots) informing owner of
the potential code violation and hold on building permits due to Cal Am’s water
service to the Oaks without a corresponding transfer of water from the Oaks well
to Cal Am and due to pending PUC proceeding challenging Ambler service to
the Oaks.

September
12,2011

Decision Resolving Complaint issued by PUC in The Highway 68 Coalition v.
California American Water (Case 10-08-022). PUC denies the complaint.
Findings of fact include:

“Cal Am proposes to pump water from the annexed territory, treat the water at
the Ambler Park water treatment plant, and then return the same quantity of
water back to the annexed territory” and

“In 2006, Cal Am agreed to monitor water production and consumption in the
Ambler Qaks subdivision, and to make quarterly reports to the County.”
(finding nos. 7 and 12, at page 14.)

March 7,
2012

County staff proposes to Cal Am for Cal Am and County, with Board of
Supervisors® approval to enter into an MOU to delineate Cal Am’s obligation to
balance the volume of treated water sent from the Ambler Park water system to
the Oaks subdivision with an equal volume of raw water sent from the Oaks well
to the Ambler Park water system and to monitor and report on same. Cal Am
representatives agree to consider the MOU, based on Cal Am’s 2006
commitment to the no net transfer.

March 26,
2012

In response to inquiry from Mike Weaver, County Resource Management
Agency informs Mr. Weaver that County staff has determined that the
subdivision is not in violation of conditions but County is working with Cal Am
to address and enforce County’s requirement of no net import/export of water
from the County’s B-8 zone such that the amount of water drawn from the Oaks
well would be equal to the amount of water treated and supplied to the Oaks
subdivision by the Ambler Park water treatment plant. Letter states that County
and Cal Am anticipate entering into an MOU, and staff intends to bring the
MOU to the Board of Supervisors for its consideration in open session.




Compliance with Conditions 34 and 35 and SOPC’s motion to enforce Settlement Agreement

Under a settlement agreement in Save OQur Peninsula Committee v. County of Monterey et
al (Case No. M110694) involving mitigation monitoring under CEQA, the County agreed to
analyze ten approved land use projects to determine “whether they are in compliance or non-
compliance with mitigation measures imposed upon the project.” (paragraph 3 of Settlement
Agreement attached to Judgment pursuant to Stipulation for Entry of Judgment, filed September
21,2011.) One of the ten projects is the Oaks subdivision (listed as Bollenbacher & Kelton, Inc.
(Ferrini Oaks Subdivision/PLN94170)). Under the settlement agreement, if the County
determines that the project is not in compliance with any mitigation measure imposed on the
project, the County “shall remedy such non-compliance or will modify the applicable mitigation
measure(s) as may be allowed pursuant to CEQA or other applicable law after conducting a
noticed public hearing before the Board of Supervisors.” (Paragraph 3.) SOPC contends that the
Oaks subdivision does not comply with conditions 34 and 35 of the vesting tentative map, that
County has not brought the matter to the Board to remedy the non-compliance, and therefore, the
County has violated the settlement agreement. On June 27, 2012, SOPC filed a motion with the
court to enforce the terms and conditions of the judgment, and the court hearing on that at motion
is currently set for October 26, 2012.

While the change in the arsenic standard necessitated treatment of the water, the evidence
shows that the subdivider met the literal terms of the conditions and that the arrangement for
treatment of the water with an equal exchange of water is in substantial compliance with the
conditions. Prior to the Board’s acceptance of the final map, staff determined that the subdivider
had complied with conditions 34 and 35. The subdivider met the literal terms of the conditions.
Condition 34, which is quoted in full in the chronology above, required the applicant to provide a
signed written agreement between the subdivider and Ambler Park Water Utility (APWU)
requiring the subdivider to convey the newly constructed well and water distribution
infrastructure upon certain terms to Ambler. The subdivider provided a copy to staff of that
executed agreement as part of condition compliance prior to final map acceptance. (Cal Am has
purchased Ambler Park; therefore, the agreement is between Cal Am and the County.)

Condition 35 required the subdivider to design the water system improvements to meet certain
state and County standards and provide evidence that Ambler had reviewed and approved the
plans. As part of the condition compliance process and prior to final map acceptance, the
subdivider provided a letter from Cal Am stating that it had reviewed and approved the plans for
the Oaks subdivision water system. SOPC points out that staff did not at that time fill out the
Verification of Condition Compliance forms required by the Board’s adopted mitigation
monitoring procedures; however, as described in the chronology, the omission of the particular
forms did not mean that staff failed to determine compliance. Staff “cleared” the conditions after
receiving copies of the documentation required by the conditions.

SOPC contends that the fact that the water system was designed to have the water treated
by Ambler violates the conditions and violates the County’s B-8 zoning. County staff maintain
that the arrangement to have the water supplied by the Oaks’ well, treated by Ambler, and then
returned to the Qaks substantially complies with the conditions, is necessitated by the new
federal standard for arsenic, and does not violate B-8 zoning. The purpose of the B-8 zoning
district is to “restrict development and/or intensification of land use in areas where, due to water



supply ... or similar measurable public-facility type constraints, additional development and/or
intensification of land use if [sic] found to be detrimental to the health, safety, and welfare of the
residents of the area, or the County as a whole.” The Oaks’ well is not within the County’s B-8
zone. Ambler’s water supply is located in the County’s B-8 zone. Because Cal Am will offset
the water it supplies to the Oaks subdivision by an equal transfer of water from the Oaks’ well
into the Ambler system, Ambler’s service to the Oaks does not result in intensification of water
use in the B-8 zone. Conversely, the Oaks’ well lies within Monterey County Water Resources
Agency’s benefit assessment “Zone 2C,” which does not allow the export of water out of Zone
2C. The Ambler treatment plant lies outside Zone 2C. Because Cal Am will ensure that the
volume of water it pumps from the Oaks’ well into the Ambler Park water system does not
exceed the amount of water supplied from Ambler to the Oaks, pumping water from the Oaks
well into the Ambler system does not result in export of water out of Monterey County Water
Resources Agency’s benefit assessment Zone 2C. This manner of implementation protects the
public health while meeting the intent of condition 34 not to intensify water use in the County’s
B-8 zone and not to export water out of MCWRA’s benefit assessment Zone 2c¢ and thus is in
substantial compliance with the conditions. '

SOPC has brought a motion to enforce a settlement agreement in SOPC v. County on
grounds that the Oaks subdivision is not in compliance with conditions 34 and 35. The
settlement agreement requires the County to analyze the Oaks subdivision and certain other
approved projects to determine whether they are in compliance with mitigation measures
imposed on the project and, if determined to be non-compliant, to remedy the non-compliance
after conducting a noticed public hearing before the Board of Supervisors. As already explained,
County determined that conditions were met when the final map was accepted in 2006. There
were no conditions or mitigation measures that required on-going monitoring of the water
system. Staff’s analysis is that the no net transfer requirement, whereby Cal Am serves the Oaks
and offsets that service by pumping an equal amount of water from the Oaks’ well into the
Ambler system, constitutes substantial compliance with all applicable regulations and conditions.
Although County is not compelled to hold this noticed public hearing if the settlement agreement
does not apply, in light of the dispute between the County and SOPC, this noticed public hearing
will fulfill the requirement under the settlement agreement.

Independent of and prior to SOPC’s filing the motion to enforce, County staff had been in
discussion with Cal Am regarding development of an MOU between County and Cal Am and
subject to the Board of Supervisors® approval to memorialize Cal Am’s 2006 commitment of no
net export of water out of the B-8 or out of Zone 2C when serving the Oaks subdivision. SOPC
has requested that the Board consider options other than the MOU. Therefore, staff requests that
the Board consider the MOU and other alternative mechanisms to providing safe potable
drinking water to the Oaks subdivision and provide direction to staff.

Options for Provision of Safe. Potable Water to Qaks lots

In examining options, the Board must be cognizant of the legal and other considerations
that arise from the fact that the final map has already been accepted, lots sold, and the water
system conveyed to Cal Am. Pursuant to the agreement entered by the subdivider and Cal Am to



comply with condition 34 of the Oaks’ tentative map, the subdivider conveyed the Oaks well and
water infrastructure to Cal Am, and Cal Am now owns and operates the Oaks’ well and water
infrastructure. Cal Am has annexed the Oaks subdivision into its service area. Cal Am is
currently serving the three homes that have been built in the Oaks subdivision.

Under the Subdivision Map Act, recordation of the final map allowed the subdivider to
sell lots, and as noted, three of the nine lots of the Oaks subdivision have been sold into
individual ownership. Recognizing the property rights of owners who have taken title to
property, the Map Act limits the ability of a local agency to amend conditions of a map after the
map has been recorded. The County may modify the final map only if the County finds that
“there are changes in circumstances that make any or all of the conditions of the map no longer
appropriate or necessary and that the modifications do not impose any additional burden on the
fee owners of the real property. and if the modlﬁcatlons do not alter any right, title. or interest in
real property reflected on the recorded map.” (Gov’t Code sec. 66472.1, emphasis added.)
Thus, any alternative the Board directs staff to pursue must not impose any additional burden on
the current owners of the nine lots and not alter any of their rights, title, or interest in their

property.

These factors affect the feasibility of the options, as discussed beldw. The options that
staff or SOPC have identified are the following:

1. MOU between the County and Cal Am

The MOU would implement Cal Am’s agreement to offset Cal Am Monterey District
Ambler Park’s water service to the Oaks subdivision with an equal amount of water to be
pumped from the Oaks well into the Ambler Park water system, so as to result in no net transfer
of water. A draft of the MOU is attached to the October 9, 2012 staff report to the Board of
Supervisors. Cal Am staff has agreed in principle to an MOU and is reviewing the terms. The
MOU is, in staff’s view, the most feasible option, at least in the short term. It protects public
health by ensuring treatment of water by a water system with the technical, managerial, and
financial resources to ensure on-going treatment of the water to meet state and federal drinking
water standards. 1t respects the property rights of the lot owners and is consistent with the Map
Act because it does not impose an additional burden on the property owners, does not affect their
right, title or interest in their property and does not disturb their water supply. It also does not
intensify water use in the B-8 zone or export water out of Zone 2¢ because Cal Am is required to
pump from the Oaks well into the Ambler system the exact same amount of water it is serving to
the Oaks.

This option would require negotiation with and agreement by Cal Am. Cal Am
representatives acknowledge that Cal Am made a commitment to the no net transfer arrangement
and have expressed a willingness to negotiate an MOU with the County.

2. Install a new treatment plant

SOPC has suggested installing a new arsenic treatment plant outside of County’s B-8
zone and within zone 2C to enable treatment of the Oaks’ well water without any physical



transfer of water out of the B-8 zone or out of zone 2C. This option would require resolution of
several questions: 1) what authority does County have at this juncture to require either the
property owners or Cal Am to build a treatment plant to serve the Oaks; 2) who would build the
treatment plant and bear the cost of construction; and 3) who would maintain the treatment plant
and bear the cost of maintenance.

The Board could not impose this requirement on the lot owners under the Map Act unless
the Board could find that this requirement does not impose any additional burden on the property
owners or affect their right, title, or interest in property; this finding would be difficult to make
because requiring the lot owners to build a treatment plant would be costly. A rough estimate
from Cal Am is that installation of a treatment plant for the nine lots would cost $75,000 to
$150,000. Additionally, if only the nine Oaks’ homes were funding the maintenance and
operation of the plant, Environmental Health Bureau is concerned that such a small customer
base would not be able to support the capital cost and ongoing expense for operation of the
treatment plant based on EHB’s experience with similar small water systems; the strategy to send
the raw water from the Oaks well to the Ambler Park treatment plant was created due to the
concern that nine Jots could not feasibly fund and support the building and maintenance of a
treatment plant. For these reasons, requiring the current property owners to build and operate a
new treatment plant on the Oaks’ side of San Benancio Road is not a feasible option.

A second variant would be to require Cal Am to build the treatment plant because Cal
Am already owns the well and water infrastructure and thus Cal Am, not the developer or
homeowners, would be the appropriate party to decide to build a new plant rather than treat the
Oaks well at the Ambler plant. The County may not have the legal authority to require Cal Am
to build a new treatment plant in connection with the Oaks lots given that the lots have already
been created and the water system conveyed to Cal Am; however, this option may be available if
Cal Am were to agree to it. The County could require a future subdivider to build a treatment
plant as a condition of approval, and the Oaks may then be able to connect to such a treatment
plant, but this scenario is contingent on the County approving future subdivisions. Unless a
developer pays for construction of the plant, Cal Am would need permission from California
Public Utilities Commission to construct the plant. The cost of construction could be passed on
to ratepayers, if and as allowed by the PUC, which could result in higher costs to ratepayers.
Additionally, installation of a treatment plant would take time; the amount of time is difficult to
estimate because timing would depend on a number of factors. Thus, installation of a new
treatment plant on the “Zone 2C” side of San Benancio Road may be a long term option to
explore, but it is not a feasible solution to the immediate need to provide potable water to the
already existing nine Oaks lots. Entering into the MOU does not foreclose the long term
possibility of a new treatment plant because the draft MOU allows for the possibility of
termination of the MOU if an alternative mechanism is put in place (paragraph 8 of the draft
MOU).

3. Require a new well be drilled on the Oaks’ site.
There are places to drill a new well within the subdivision; however, fractured rock is

prevalent in this area, and a new well is not guaranteed to meet water quality and quantity
standards. In fact, information about other wells in the vicinity suggests that a new well would



likely also be high in arsenic. Given information from the surrounding area, indications are that
other wells within the subdivision boundary would experience similar characteristics. A study of
the El Toro groundwater primary aquifer system, where the Oaks site is located, concluded that
the groundwater in this area generally contains arsenic at concentrations exceeding the primary
drinking water standard of 10 pg/l (ppb). (£l Toro Groundwater Study (Geosyntec consultants,
July 2007) at page 29.) The three production wells in the Ambler Park Water System exceed
the 10 ppb standard for arsenic and require treatment. (Id. at page 13.) - Of the 40 wells that
provide water to water systems in the San Benancio Canyon area for which the Environmental
Health Bureau has records, 25 wells (62%) exceed the Maximum Contaminant Level. Therefore,
a new well on the Oaks’ site would more likely than not have the same water quality problem as
the existing Oaks’ well.

Another factor affecting feasibility of requiring a new well is determining who would
bear the cost of drilling the new well. To impose the cost on the owners of the nine lots, the
Board would have to amend the final map condition, which would require the Board to find that
the amendment does not impose an additional burden on the property owners, a finding that
would be difficult to make because drilling a new well would be an added expense. Cal Am
currently owns the well and water system for the Oaks, and there may be jurisdictional issues in
regard to whether the Board has the jurisdiction to require Cal Am to drill a new well. If Cal
Am were to agree voluntarily to drill the new well, the company may seek to recover the cost
through its rates, if and as allowed by the PUC. Thus, there would be additional regulatory
requirements and additional costs to be borne by either the homeowners or the Ambler Park
ratepayers more broadly. In conclusion, this option would have added costs with potentially no
benefit inasmuch as the new well has a high probability of being high in arsenic.

4. Provide water from Zone 2¢ from a different water utility.

Cal Water, another investor owned private utility regulated by the CPUC, has water
supply wells in Zone 2¢c. Cal Water currently serves County Toro Park. Cal Water facilities
currently do not abut the Oaks subdivision. Cal Water is identified as the future purveyor for the
proposed Ferrini Ranch subdivision that would abut the Oaks subdivision, but that subdivision
application has not been approved, and there is no certainty that said subdivision would be
approved. If approved, the topography would make it extremely difficult and costly to connect
that water system to the Oaks.

Even if the Ferrini Ranch subdivision were approved and a system were designed to
connect the water systems through the hills, Cal Am currently owns and operates the Oaks well
and water infrastructure and has extended its service area to include the Oaks subdivision. A
different water utility would have to meet certain requirements to serve the Oaks, including
permission from the PUC. Staff would have to do additional research to determine whether a
different water utility, such as Cal Water, could serve the Oaks, given that Oaks is already in the
service area of Cal Am. This option is not feasible for the immediate need to provide potable
water to already existing jots. :

10



5. Require water to be trucked into the Oaks lots.

This alternative is inconsistent with the County’s General Plan and therefore not legally
feasible. Both the 1982 General Plan and the 2010 General Plan do not allow hauling of water as
a long term water supply. (See Policy PS 3.2 of the 2010 General Plan.) Environmental Health
has allowed homes to be served by trucked water only as a temporary, emergency fix. The
ability to obtain potable water depends on financial capabilities of each resident because this is a
costly solution. Hauled water does not qualify as an adequate water supply.

Staff Recommendation

Staff is requesting that the Board provide direction to staff as to the preferred option.
Staff would then conduct environmental review on the preferred option and bring the matter back
to the Board for further action.

Staff recommends the MOU. Subject to environmental review and obtaining agreement
from Cal Am, the proposed MOU is the method of providing safe, potable drinking water to the
Oaks subdivision that is the most feasible, most capable of success, and therefore most protective
of public health. Cal Am through its Ambler Park water treatment plant has the technical,
managerial and financial capability to treat water. Cal Am also has the ability to serve the Oaks
subdivision because Cal Am already owns the Oaks’ well and its infrastructure and has extended
its Monterey District Ambler Park service area to include the Oaks subdivision. Because the
MOU enforces no net transfer of water from Ambiler to the Oaks and vice versa, it would not
intensify water use in Cal Am’s Monterey District Ambler Park service area. It is also the option
least costly to ratepayers because it relies on a well and water infrastructure whose cost was
already borne by the Oaks’ subdivider and would require no new construction. It is also the least
disruptive to the existing owners of the nine lots because the obligations to balance the water
supply would fall entirely on Cal Am and would cause no disruption of service to the
homeowners. The MOU would create a binding contractual obligation on the part of Cal Am to
offset Cal Am Monterey District Ambler Park’s water service to the Oaks subdivision with an
equal amount of water to be pumped from the Oaks well into the Ambler Park water system, so
as to result in no net transfer of water. The MOU would flesh out the details of implementation
and monitoring.
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