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Before the Board of Supervisors in and for the
County of Monterey, State of California

In the matter of the application of:

ALTA LAND COMPANY LLC (PLN110146)
RESOLUTION NO. 11-145

Resolution by the Monterey County Board of
Supervisors:

a. Considering an Addendum to the adopted
Mitigated Negative Declaration, together with
the adopted Mitigated Negative Declaration;
and

b. Denying an appeal by Carmel Valley
Association from the March 9, 2011 decision
of the Monterey County Planning
Commission and approving an amendment to
an approved Combined Development Permit
(PLN060102/Keehn, PLN000357/Gamboa)
for a 64-suite, 78-bed, assisted care living
facility known as Cottages of Carmel. The
amendment includes replacing the
requirement to preserve a 26-inch Monterey
pine, amending the project description to
delete graywater and cistern systems,
removing and/or amending conditions
requiring underground graywater and cistern
systems, revising water use monitoring
requirements, and amending landscaping
CONAItIONS. ...

(PLN110146/Alta Land Company LLC)

N N i T e N N T N N T i o S

The Carmel Cottages application (PLLN110146) came on for public hearing before the Monterey
County Board of Supervisors on April 26,2011, and May 17,2011. Having considered all the
written and documentary evidence, the administrative record, the staff report, oral testimony, and
other evidence presented, the Board of Supervisors finds and decides as follows:

FINDINGS

1. FINDING: CONSISTENCY - The Project, as conditioned, is consistent with the
applicable plans and policies, which designate this area as appropriate
for development.
EVIDENCE: a) During the course of review of this application, the project has been

reviewed for consistency with the text, policies, and regulations in:
- 2010 Monterey County General Plan
- Carmel Valley Master Plan, |
- Monterey County Zoning Ordinance (Title 21) |

No conflicts were found to exist. No communications were received
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during the course of review of the project indicating any inconsistencies
with the text, policies, and regulations in these documents.

The property is located at 26245 Carmel Rancho Boulevard (Assessor’s
Parcel Number 015-021-036-000, Carmel Valley Master Plan. The
parcel is zoned Low Density Residential, 1 acre per unit (LDR/B-
6/D/S), which allows public/quasi-public uses with a Use Permit. A use
permit was granted by Monterey County on July 13, 2004, subject to 60
conditions. Therefore, the project is an allowed land use for this site.
Mitigated Negative Declaration adopted with the project (July 2004).
Condition 48 and Condition 49/Mitigation Measure 1 states in part:
“Retain the 26-inch pine along the south property lines plus all of the mature
trees along Carmel Valley Road.” The tree is not a protected tree under
the Carmel Valley Master Plan; however, it was to be retained in order
to reduce the visibility of the development from properties south of the
project site. While clearing the site for grading, the contractor removed
the tree without permission. Planning staff informed the owner that this
is a violation of their conditions and restoration is required (Section

- 21.84.130 MCC). In order to restore this condition and provide the

screening required, the landscape plan will be required to incorporate a
cypress tree (minimum 24-inch box) in addition to designing the
planting to screen the facility from the south, north and northeast. New
landscape plantings will include a mixture of trees and understory
vegetation to provide equally or more effective screening. An
amendment to the permit is needed to modify the conditions to reflect
these changes, including restoration for the removed pine tree.

The Use Permit was granted based on a water demand factor established
by the Monterey Peninsula Water Management District (MPWMD), and
a maximum allocation of 4.8 acre-feet (af) of water per year from the
County’s Peralta well allocation. Based on this 4.8 af of water, the
demand factor would allow a maximum of 56 beds. By adding a
graywater system (including a cistern) to the project, a maximum of 74
beds would be allowed. Monterey County allowed the project subject to
the applicant obtaining a Water Permit from the MPWMD (Water
Permit 25730), which would require a special consideration to increase
the number of beds to 78. In July 2008, the MPWMD issued a Water
Permit for a 78-bed facility, including a determination that a graywater
system, including an underground cistern, was not needed to achieve the
limit of 4.8 acre-feet per year. One of the conditions is that MPWMD
will seek water credit from Monterey County should the project exceed
its 4.8 af per year allocation. The Building Department issued
foundation-only permits for the project in June 2008. As early as
November 2009, prior to commencing construction, Planning and
Environmental Health staff informed the applicant that these permits were
issued in error because certain conditions had not been adequately
satisfied. Primary issues identified were dual plumbing for graywater,
traffic mitigation (required prior to issuance of a building permit),
landscape (as it relates to water use), and a mitigation monitoring
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S-3
agreement. The applicant did not agree with staff. A building permit was
issued by the Building Department in 2010. Staff initiated proceedings to
modify the permit in accordance with Section 21.74.060 of the Zoning
Code (MCC). Subsequently, the applicant agreed that modifying the
permit was an appropriate action.

This matter was set for a hearing before the Monterey County Planning
Commission on January 12, 2011. The matter was continued to
February 9, 2011 at the request of the applicant. On February 9, 2011,
the Planning Commission adopted a resolution of intent to direct staff to
return with findings and evidence to retain graywater as part of the
project, address landscape issues relative to adequate screening, and
continued the matter to March 30, 2011. The landscape issues were
addressed and staff renoticed the matter for March 9, 2011. The
Planning Commission voted 5 to 3 to adopt findings and evidence
presented by staff on February 9, which included the removal of
conditions requiring a graywater system.

The Carmel Valley Association timely filed an appeal of the Planning
Commission decision to the Board of Supervisors. The Board of
Supervisors held duly noticed public hearings on the appeal on April 26,
2011 and May 17, 2011.

Conditions are intended to assure that the establishment, maintenance,
or operation of the subject project will not under the circumstances of
this particular case be detrimental to the health, safety, peace, morals,
comfort, and general welfare of persons residing or working in the
neighborhood of such proposed use, or be detrimental or injurious to
property and improvements in the neighborhood or to the general
welfare of the County.

The project amendment, which involves water use and screening issues,
has been reviewed for site suitability by the following departments and
agencies: RMA - Planning Department, Environmental Health Bureau,
Monterey Peninsula Water Management Agency, and Water Resources
Agency. There has been no indication from these departments/agencies
that the site is not suitable for the proposed development. Conditions
recommended have been incorporated.

The application, project plans, and related support materials submitted
to the Monterey County RMA - Planning Department for the proposed
development found in Project File PLN110146.

Board of Supervisors Resolution Nos. 01-497 (water allocation) and 04-
253 (project approval and water allocation to project), incorporated
herein by reference.

SUBSTITUTION OF MITIGATION MEASURES - The revised
mitigation measures are equivalent or more effective in mitigating or
avoiding potential significant effects and themselves will not cause any
potentially significant effect on the environment.

Mitigation Measure 1 has been revised as follows: “In order to reduce
lighting impacts and preserve the visual character of the area, the
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developer shall submit Landscape Plans prepared by a licensed

Landscape Architect that:

- Identify the location, species and size of the proposed landscaping
material.

- Include species that are botanically appropriate to the area,
including but not limited to Monterey Pine, Cypress, and Oak trees.

- Include planting of arroyo willows and other riparian associated
species around both detention ponds.

- Identify all existing trees within the project area including the site,
Val Verde Drive right-of-way, and along Carmel Valley Road.
Indicate all trees to be removed.

- Retain Replace the 26-inch pine along the south property line plus
and retain all of the mature trees along Carmel Valley Road. Said
pine tree shall be replaced with a 24” box Monterey cypress tree
located within the same general location where the pine tree was
removed.

- Provide a mix of mature plants and species to screen or soften the
visual impact of new development with specific attention for views
from the south, north and northeast.

- Provide notes on the plans to eradicate invasive vegetation for areas
on or near the project area including on-site, within the right-of way
adjacent to the project site, along the Carmel Valley Road frontage,
and along Rio Road.

- Address Sheriff Department standards for Crime Prevention
through Environmental Design (CPTED).”

The mitigation measure is included in the project conditions of

approval as condition 49.

As stated in the original June 14, 2004 Initial Study, the County was

not able to provide credit for water conservation features until after

the Monterey Peninsula Water Management District issued their

permit. The analysis has been completed, and MPWMD issued Water

Permit 25730 finding that a 78-bed facility can meet the 4.8 acre-foot

per year limit without a graywater system that included a cistern to

collect water for flushing the system. This potential was described in
the Initial Study.

Mitigation measure 27 (condition 54) is revised to state: “To ensure
that the project does not exceed the 4.8-acre foot water allocation, or an
alternative lesser allocation approved by the Board which could cause a
significant impact to the local water supply, the applicant/owner shall
contract with an approved qualified engineer to monitor and provide
water use reports. The engineer shall be approved by, and reports
shall be submitted to the Director of Planning and the General
Manager of Water Resources Agency consistent with the schedule in
the following monitoring actions. Said reports shall identify the
actual water use of the facility at various stages of occupancy with
recommended action(s) if the facility is nearing its water limit as
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directed in the following monitoring actions.

Prior to Occupancy, the consultant engineer shall provide the
Director of Planning with a plan recommending specific actions in the
order in which they are to occur as well as what amount of water each
action would be expected to reduce water consumption in the event
the project is projected to exceed its water allocation. The owner shall
enter into an agreement with the County of Monterey agreeing to
comply with this plan prior to occupancy. Said agreement shall be
recorded and run with the land, binding applicant/owner and its
successors and assigns.

As the initial occupancy of the building occurs, the following
studies shall be conducted. The owner shall submit a water use study
within 30 days of the facility reaching 60 percent occupancy (46 beds),
70 percent occupancy (54 beds), and 80 percent occupancy (62 beds),
except as stated herein. At the seventy percent (70%) occupancy level,
additional bed or room occupancy shall not be allowed for one month
to establish a stable level of water use for the 70% occupancy study.
The study for that occupancy level shall be submitted within 30 days
after the one month waiting period. Additional occupancy may resume
upon submittal of the report to the County. The study shall include 1) a
water use statement from the water purveyor or by the Monterey
Peninsula Water Management District demonstrating the amount of
water being used at each of these milestones, and 2) a detailed
projection of water use at full occupancy, providing a detailed
breakdown of water use utilizing the same detailed water use categories
found in the 2007 Axiom Engineers study. If any of those studies show
that projected water use would exceed 4.8 acre-feet per year at facility
capacity, no additional beds may be filled until water reduction actions
identified in Monitoring Action 54C and the Agreement have been
implemented. If one of the water reduction steps includes reducing the
number of beds, then that level of occupancy shall become the new
limit of occupancy until this permit is amended to reinstate the 78-bed
limit at a noticed public hearing; however, if the bed reduction is used
as a temporary (less than 12 months) measure until other steps,
acceptable to the County, are taken to reduce water use and a
subsequent report demonstrates that projected water use at facility |
capacity will be under the 4.8 acre-foot limit, the permanent occupancy
limit does not change and no permit amendment is required to reinstate
the 78-bed limit.

Monitoring Action A: During the first two years of operation, submit
monthly reports to the Director of Planning and the General Manager
of Water Resources Agency prepared by a qualified engineer that
identifies the actual water use of the facility. If any report finds that
this facility is operating at or more than 90% of the water allocation,
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Monitoring Action C shall be implemented accordingly based on these
findings. :

Monitoring Action B: During Years 3-5 of operation, submit semi-
annual reports to the Director of Planning and the General Manager of
Water Resources Agency prepared by a qualified engineer that
identifies the actual water use of the facility. If the facility is not at full
occupancy and operation during years 3-5, then these semi-annual
reports shall continue to be required until the facility is operating at full
occupancy for two years. If any report finds that this facility is
operating at or more than 90% of the water allocation, Monitoring
Action C shall be implemented accordingly based on these findings.

Monitoring Action C: If any report directed by Monitoring Action
A, B or Condition 61 identifies that the facility is operating at or
more than 90% of the water allocation for any calendar year, the
consultant engineer shall provide the Director of Planning with a
report recommending implementation actions, as outlined in the
Agreement required by this condition, to reduce water consumption to
the satisfaction of the Director of Planning and the General Manager
of the Monterey County_Water Resources Agency. Said actions may
include, but are not limited to:

- Remove on-site laundry and provide off-site laundry service
only. If laundry is removed to an off-site facility, in order to
reduce long term traffic impacts on Highway One from added
trips for off-site laundry services, the applicant shall pay an
additional mitigation fee of $1,632.80 (0.8 trips * $2,041/trip).

- Implement further staff/client water saving measures through
review of water use practices in conjunction with client attrition to
reduce the number of beds occupied.

Reduce the allowed number of beds that may be occupied. If the

facility is operating with a reduced occupancy (e.g.; 65 beds) when the

reports noted in A, B, or Condition 61 finds the facility is projected to
exceed 4.8 acre-feet per year of water use, and a reduction in the
number of beds is part of the action to reduce water use, then the
projected level of occupancy that will maintain the project within the

4.8 acre-foot limit shall be the new limit of occupancy until this permit

is amended at a noticed public hearing.

Any reduction in water use pursuant to this condition shall be
accomplished in a manner that does not violate any state licensing
requirements for the facility.”

The mitigation measure is included in the project conditions of
approval as Condition 54. In addition, Condition 61 is being added to
ensure monitoring of water use subsequent to the original five-year
monitoring period required by the original Combined Development
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The revised measure, in conjunction with Mitigation Measure 29
(Condition 25) and Condition 61, would provide equal or more
effective protection as it maintains the same water cap as the original
mitigation measure. Through the use of newer technology relating to
low-flow fixtures, water efficient appliances, and through the
appropriate use of low water using landscaping, the project is able to
achieve the required 4.8 acre-foot per year water cap without the use
of graywater systems. The use of graywater systems in a medical
facility had some significant challenges to ensure the protection of
groundwater and soil in the area. The elimination of the graywater
system may reduce potential effects on the environment. Water cap
monitoring and use adjustments, if the cap is exceeded, are already
components of the permit and will remain in effect. The water cap will
not be allowed to be exceeded without adjustments that scale back the
water use of the project.

c) As stated in the original 2004 Initial Study, the County was not able to
provide credit for water conservation features until after the Monterey
Peninsula Water Management District issued their permit. The
analysis has been completed, and a permit was issued by MPWMD
for a 78-bed project with a 4.8 acre-foot per year limit without
graywater. This potential was described in the Initial Study.

Mitigation measure 29 is revised to state “facility is limited to a
maximum of 78 beds and a maximum use of 4.8 acre feet of water per
year pursuant to Water Permit 25730 issued by the Monterey Peninsula
Water Management District (MPWMD) on July 27, 2008.

The mitigation measure is included in the project conditions of
approval as condition 25.

The new measure would provide equal or more effective protection as
it maintains the same water cap as the original mitigation measure and,
if the water use exceeds 90% of the 4.8 acre-feet per year, it works in
conjunction with condition 54 to require the removal of on-site
laundry facilities. Through the use of newer technology relating to
low-flow fixtures, water efficient appliances, and through the
appropriate use of low water using landscaping, the project is able to
achieve the required 4.8 acre-foot per year water cap without the use
of graywater systems. The MPWMD Water Permit identified the
special circumstances credit, allowing a 78-bed facility, as outlined in
the MPWMD letter dated September 10, 2010. Water cap monitoring
and use adjustments, if the cap is exceeded, are components of the
permit and will remain in effect. The water cap will not be allowed to
be exceeded. If monitoring reports indicate the facility is nearing
(90%) their water limit, or if studies demonstrate that water use will
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exceed the limit upon full occupancy, then adjustments are required to
scale back the water use of the project and/or reduce the number of
residents (Condition 54).

June 14, 2004 Initial Study, including but not limited to pages 7-10,
14-17, 32, 36, 39, 42-43, 65-71.

Board of Supervisors Resolution No. 04-253.

Correspondence from MPWMD dated January 18, 2008, September
10, 2010 and MPWMD Water Permit No. 25730.

CEQA (Addendum): - An Addendum to a previously adopted
Mitigated Negative Declaration (MND) was prepared pursuant to CEQA
Guidelines (California Code of Regulations, Title 14) Section 15164 to
reflect minor technical changes or additions to the previously adopted
MND. None of the conditions described in Section 15162 calling for
preparation of a subsequent EIR or negative declaration have occurred.
An MND for the project was prepared and was certified by the Board of
Supervisors on July 13, 2004 (Board Resolution 04-253)

An Addendum to the project MND was prepared pursuant to CEQA
Guidelines Section 15164.

The Addendum attached as Exhibit C to the April 26, 2011, Staff
Report to the Board of Supervisors, reflects the County’s independent
judgment and analysis. County staff prepared the Addendum and
original Initial Study. County staff discussed the project and the
amendment with outside agencies with jurisdiction over project
resources prior to preparing these documents.

The project description is being amended to eliminate the requirement
for a graywater and associated cistern system and allowing the removal
of a Monterey pine tree. These project changes do not require
preparation of an Environmental Impact Report (EIR) or a subsequent
Mitigated Negative Declaration (MND) as none of the conditions
described in Public Resources Code section 21166 or CEQA Guidelines
section 15162, calling for preparation of an EIR or subsequent MND,
have occurred. The changes in the project do not involve significant
new effects or an increase in the severity of a previously identified
effect. There are no substantial changes in circumstances that involve
new significant effects or substantial increases in the severity of
previously identified effects. No new information of substantial
importance shows that 1) the project will have one or more significant
effects not discussed in the previous Mitigated Negative Declaration, 2)
significant effects previously examined will be substantially more
severe than shown in the Mitigated Negative Declaration, 3) mitigation
measures previously identified as infeasible are now feasible but the
project proponent declines to adopt the mitigation measures’ or 4)
mitigation measures which are considerably different from those
analyzed in the Mitigated Negative Declaration would substantially
reduce one or more significant effects but the project proponent
declines to adopt the mitigation measure. Therefore, in compliance
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with CEQA Guidelines sections 15162 and 15164, preparation of this
Addendum is appropriate.

APPEAL — The appellants contend that the Planning Commission’s
decision and findings are not supported by the evidence, contending that
there was a lack of a fair and impartial hearing, the decision is not
supported by the evidence, and the decision was contrary to law. Upon
consideration of the documentary information in the file, the staff
report, the oral and written testimony, and all other evidence presented
before the Board of Supervisors, the Board responds as follows to the
Appellant’s contentions, which are paraphrased in this section:
Appellant’s Contention 1. Condition 24 required hearing and approval
of the Board of Supervisors prior to any condition modification.
Response No. 1. Condition of Approval 24 states, in part: “If the actions
by the MPWMD necessitate changes to the project or conditions of
approval other than design, such changes shall require approval by the
Board of Supervisors.” The action of MPWMD did not necessitate a
change to the project conditions of approval. The developer could still
have constructed a graywater system in the project, but is choosing to
eliminate that system. To eliminate the system requires an amendment
to the original permit conditions of approval, which had incorporated
the graywater system as a requirement.

Appellant’s Contention 2. Documents relied on, including but not
limited to the November 2007 Axiom study, were not circulated to the
public.

Response No. 2. There is no requirement to circulate technical reports
that were cited. Documents relied upon and cited were available for
public review upon request. The 2007 Axiom report was available for
public review upon request. That report was available in the Planning
Department files prior to the February 9, 2011 Planning Commission
public hearing and was provided to anyone that requested a copy.
Appellant’s contention is not specific as to any other document. The
documents were and are located in the project file at the Planning
Department.

Appellant’s Contention 3. The Monterey Peninsula Water Management
District exceeded their authority and modified County conditions of
approval. MPWMD, as a Responsible Agency has no jurisdiction to
delete conditions of approval.

Response No. 3. The County agrees that the Monterey Peninsula Water
Management District (MPWMD) has no jurisdiction to delete or modify
conditions of approval; however, that was not done by MPWMD, which
issued a Water Permit for the project. In issuing the Water Permit, they
provided detailed information relating to their analysis of the project,
placed their conditions on their permit, and informed the applicant that
a graywater system was not necessary to comply with the County’s
limit of 4.8 acre-feet per year of water use on the project site. In issuing
the permit, MPWMD had no effect on the project’s County conditions
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of approval. Subsequent to that action, the County initiated a
modification to the permit due to the illegal removal of a Monterey pine
tree, in violation of conditions of approval 48 and 49. In reviewing the
project with the applicant, the County decided to initiate a
modification/amendment to the permit to reflect the detailed findings of
the November 2007 Axiom study and the findings of MPWMD in
determining that the project water use would be less than 4.8 acre-feet
per year without the graywater system. The action started out as a code
enforcement action, with the applicant disagreeing with the County’s
position that amending the conditions of approval was necessary for the
tree removal and to not install the graywater system. However, the
applicant came to agreement with the County that the permit required
amendment to address the tree removal and to eliminate the graywater
system. The correct process was pursued to make the project changes,
including notice, preparation of additional environmental
documentation, preparation of a staff report, and public hearings before
the Planning Commission. MPWMD did not modify the County’s
permit; the County modified the permit. MPWMD’s actions did not
require that the permit be amended and did not require that graywater
be eliminated. If the developer had retained the graywater system, no
permit amendment would have been required.

d) Appellant’s Contention 4. There is no basis in fact to support the

deletion of the graywater system.

Response No. 4. Substantial evidence exists in the record to support the
finding that the project, as amended, will not result in exceedance of the
4.8 acre-feet per year water use limit. The County took several actions
in approving the initial permit: 1) establishing a water use limitation on
the project of 4.8 acre-feet of water use per year (condition 54); 2)
requiring that water use be monitored and reported to the County
(condition 54); and 3) requiring that steps be taken by the applicant to
reduce water use should the monitoring demonstrate that water use
exceeded the limitations of the permit (condition 54). The applicant
proposed the graywater system prior to the 2004 hearings as a means to
provide the County certainty that the project could stay within the 4.8
acre-feet per year allocation.

As the applicant was meeting conditions of approval in preparing to
obtain construction permits and construct the project, the applicant
submitted an application to MPWMD for a Water Permit. That
application included a detailed analysis prepared by Axiom Engineers
(2007), showing precise water use calculations for the project, as
designed. Using a “top down” method, the study concluded that water
use would be 4.0 acre-feet per year (Axiom, 2007, page 6). Using a
“bottom-up” method, the study concluded that water use would be 4.51
acre-feet per year (Axiom, 2007, page 3). Both these figures assumed
100% occupancy. According to the Axiom study, the expected rate in
the industry is a 93% occupancy rate, so these figures are conservative.
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The irrigation demand was calculated at 1.12 acre-feet per year using
the Maximum Applied Water Allowance (MAWA) formula. Actual
water use for long-term operations of the landscaping is 0.82 acre-feet
per year; this figure was used in the “top down™ and “bottom up” water
use calculations for the facility. MPWMD, based on that analysis and
with concurrence by their staff, issued Water Permit No. 25730, based
on a demonstration that the project would not require a graywater
system to satisty the requirement that the water use not exceed 4.8 acre-
feet of water per year. The Appendices and text of the Axiom study
provide detail for the water use calculation, looking not just at
appliances and landscaping, but at the actual water using activities of
residents, visitors and employees.

The determination of MPWMD was that no graywater system was
required for the project to keep within the County-required limit of 4.8
acre-feet per year of water use.

Condition of approval 54 contains requirements for monitoring water
use. Assuming that is the condition intended in Appellant Contention
No. 6 (below) to be referenced by the appellant, staff has the following
response. The only change adopted by the Planning Commission to that
condition was to relocate the text from old condition of approval 22 to
require the payment of a traffic mitigation fee if the on-site laundry is
eliminated and off-site laundry is provided (See condition 54,
Monitoring Action C). Payment of that fee is imposed to provide
compensation for impacts to county roads for the additional trips that
would be required to provide off-site laundry use. The Appellant stated
that they conclusively presumed the original Mitigated Negative
Declaration was conclusively presumed to be correct (see Appellant’s
Contention 14, below). This condition of approval was Mitigation
Measure 27 from that original Mitigated Negative Declaration. The
water monitoring requirements of this condition were not modified by
the Planning Commission in amending the permit. The monitoring of
water use has been further increased by the imposition of new text
requiring monitoring subsequent to the five year period established in
the original conditions of approval (sec condition of approval 61). The
conditions also are reverting back to a trigger to identify methods to
reduce water use when operations exceed 90% of 4.8 acre-feet per year.
In addition, additional monitoring is being added during initial
occupancy (60%, 70% and 80%) of the facility to project water use
upon full occupancy and adjust the water use and/or occupancy limit.

The graywater system is no longer needed to ensure that the project
remains within the annual water limit of 4.8 acre-feet per year. The
MPWMD concluded that the facility can operate within this water limit
without the graywater system. In addition, the revisions to the
conditions of approval, including increasing the duration of monitoring
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of water use and requiring specific actions to be taken if the facility
nears its annual water limit of 4.8 acre-feet per year, are equally as
effective as the graywater system in ensuring that the project’s water
use will not exceed that annual limit. According to the applicant’s
testimony at the Planning Commission, installation of the graywater
system at this juncture, with construction 75 percent complete, would
require opening up walls and cutting the foundation slab, requiring
significant expense and delay in completion of the project. Because the
graywater system is no longer needed to ensure that the facility remains
within the annual water limit, maintaining the graywater requirement
per the terms of the original Combined Development Permit is no
longer necessary.

Appellant’s Contention 5. There is no basis in fact to support
modification of landscaping conditions.

Response No. 5. Conditions of approval 48 and 49 required that a 26-
inch Monterey pine tree be preserved on the site. This species of tree is
not considered a protected tree pursuant to Monterey County Code Title
21; however, the tree was required to be retained to assist in screening
the project from existing property to the south. Due to construction
issues related to grading and utility placement, and without the
County’s prior permission, the tree was removed. It is infeasible, of
course, to require preservation of a tree that has been removed. To
reflect this change, however, modification of landscaping conditions is
required. These modifications allow the County to ensure that adequate
restoration steps are taken to ensure screening from properties to the
south; this requirement is incorporated into the conditions of approval
to ensure that the required landscaping becomes an enforceable
provision. The screening provided by the landscaping plan will be
equally or more effective than it would have been with the tree
remaining. The tree, which was large and taller, was located on the
south side of the facility. Due to the change in topography with the
building higher than the surrounding property, the screening provided
by the tree to be retained would have screened the sky from adjacent
properties, other than the trunk itself. The proposed landscaping
screening would be of sufficient height and density to provide adequate
screening from southern properties before five years of growth. This
information was provided to the Planning Commission for the March 9,
2011 public hearing.

Appellant’s Contention 6. No evidence is presented that new condition
47 is effective in monitoring water usage and its ability fo take
corrective action.

Response No. 6. There is no new condition 47. If the allegation is that
the condition is needed, it was only needed in relation to installation of
a graywater system. See detailed explanation in Response to appellant
contention No. 4, above.

Appellant’s Contention 7. Amending conditions to reflect the removal of
the 26-inch Monterey pine are nothing more than post hoc

12

PLNQGO3AT PLNGSGIZ0. PLINTIG GG

Board of Supervisors
May 17, 201



S-3
rationalization for a blatant violation of conditions of approval.
Response No. 7. See Response to appellant contention No. 5, above.

h) Appellant’s Contention 8. The landscape plan is not the same plan upon

which the Board of Supervisors made a finding of consistency with the
Carmel Valley Master Plan.

Response No. 8. The County Board of Supervisors, in approving the
original permit, imposed condition of approval 48, requiring submittal
of a landscape plan. No detailed landscape plan was approved as part of
the Board of Supervisors action nor is any reference to an approved
landscape plan included in the resolution approving the project
(Resolution 04-253). A conceptual landscape plan is included in the
record from those earlier hearings, but no formal action was taken on
that plan. In addition, that conceptual plan showed generalized planting
areas, and did not include any details found in a landscaping plan, such
as number and species of vegetation, specific location of each
individual plant, an analysis of the water use of the detailed landscaping
plan, and any detail to calculate water use.

1) Appellant’s Contention 9. Proper CEQA procedure required a

subsequent CEQA assessment that would have concluded the
deleted/amended mitigation measures were infeasible. The Addendum
does not adequately assess whether the mitigation measures that have
been amended and/or deleted are infeasible.

Response No. 9. The graywater requirement was not technically a
mitigation measure; however, the graywater system was part of the
project description, which factored into the Mitigated Negative
Declaration’s conclusion that the impact was less than significant. The
reason the graywater system is being deleted is due to 1) a
determination by MPWMD that a graywater system is not required to
achieve the water use limit of 4.8 acre-feet per year, 2) the system
would have been difficult to maintain and operate so the applicant
preferred not constructing it unless it was needed, and 3) the use of such
a system in a medical facility has significant operational concerns
relating to ensuring that unintended fluids are not placed in the wrong
plumbing system. See Response to appellant contention No. 4 for
information relating to the infeasibility of installing the graywater
system.

The Addendum, which was prepared by County staff, is a subsequent
environmental assessment to reflect minor technical changes in the
analysis that do not rise to the level of requiring a Subsequent or
Supplemental Mitigated Negative Declaration pursuant to CEQA
Guidelines Section 15162. The thresholds found in Section 15162 are
that 1) there are substantial changes to a project that will require
revisions to the Mitigated Negative Declaration due to an increase in the |
severity of an impact or involvement of a new significant impact, 2)
substantial changes occur to circumstances under which the project was
approved that identifies an increase in the severity of an impact or
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involvement of a new significant impact, or 3) new information of
substantial importance that was not known and could not have been
known at the time of adoption of the Mitigated Negative Declaration
show any of the following:

e The project will have one or more significant effects not
discussed in the previous Negative Declaration;

e Significant effects previously examined will be substantially
more severe than shown in the previous Negative Declaration;

e Mitigation measures or alternatives previously found not to be
feasible would in fact be feasible, and would substantially
reduce one or more significant effects of the project, but the
project proponents decline to adopt the mitigation measures or
alternative; or

e Mitigation measures or alternatives that are considerably
different from those analyzed in the previous Negative
Declaration would substantially reduce one or more significant
effects on the environment, but the project proponents decline to
adopt the mitigation measure or alternative.

In this case, the changes to the project do not trigger the need for a
subsequent or supplemental environmental document. The potential
environmental impacts of the project on aesthetics and water use were
discussed in the adopted Mitigated Negative Declaration. A water use
limitation was placed on the project, which is not changed by the action
of amending the permit conditions. The monitoring actions, and actions
required if monitoring demonstrates that water use has exceeded the
limitation, are not being changed in a manner that increases the severity
of an identified impact. While the conditions are being modified to
delete the requirement for graywater, the conditions of approval are
being strengthened related to monitoring of water usage. The revised
conditions and mitigation measures pertaining to water use are
equivalent or more effective than the graywater system in mitigating or
avoiding potential significant effects (see Finding 2, above, and its
associated evidence). The recognition of the removal of the Monterey
pine tree, and the requirement to address that removal through the
required landscaping plan, do not increase the severity of the impact
and do not identify a new impact that was not discussed in the adopted
Mitigated Negative Declaration. The March 9, 2011 Planning
Commission staff report (Exhibit D) included cross sections showing
how the proposed landscaping would screen the project from the
southern properties, which was the reason for retaining the Monterey
pine tree. The proposed landscaping is equally or more effective as it
provides sufficient screening from southern properties due to a ten foot
drop in elevation to the southern property; the Monterey pine did not
provide low level screening of the site from the southern property as the
majority of its vegetation was higher and would have been observed to
be above the building from the southern property, except for the tree
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trunk. See Exhibits D and E to the March 9, 2011 Planning Commission
staff report (attached as Exhibit E to the Board of Supervisors staff
report).

1) Appellant’s Contention 10. CEQA required a Supplemental
Environmental Impact Report.

Response No. 10. No evidence of significant environmental effects that
could not be mitigated has been identified, so no Environmental Impact
Report is required. If the appellant means that a supplemental Mitigated
Negative Declaration is required, see Response to appellant contention
No. 9.

k) Appellant’s Contention 11. There is no evidence in the record that
conditions should be modified, amended, or deleted.

Response No. 11. The removal of the Monterey pine tree means that the
applicant could not comply with conditions of approval 48 and 49. The
proposed amendments to the conditions of approval allow the County to
ensure that adequate restoration steps are taken to ensure that the
screening from properties to the south is incorporated into the
conditions of approval, allowing the County to ensure that the required
landscaping becomes an enforceable provision (Monterey County Code
Section 21.84.050, Violations of Conditions of Permits). See also
Response to appellant contention No. 5.

1) Appellant’s Contention 12. The environmental consequences relating to
deleting or modifying conditions of approval is not addressed in the
resolution.

Response No. 12. The environmental consequences were addressed in
the original Initial Study/Mitigated Negative Declaration and in the
Addendum prepared by County staff. See also Response to appellant
contention Nos. 2, 9, 13, 14, 15, and 16. [See also Findings 2 and 3 of
Planning Commission Resolution Number 11-013.]

m) Appellant’s Contention 13. The Addendum fails to take into account
significant environmental impacts associated with exceeding the water
allocation.

Response No. 13. The amendments to the conditions of approval do not
change the water allocation amount of 4.8 acre-feet of water use per
year. Therefore, the project will not be allowed to exceed the water
allocation established by Board of Supervisors Resolution No. 04-253
and as monitored through the project conditions of approval. Revisions
to conditions of approval to provide for ongoing monitoring will be
equally or more effective as graywater in ensuring the project does not
exceed 4.8 acre-feet per year of water use.

n) Appellant’s Contention 14. The adopted Mitigated Negative
Declaration is conclusively presumed to be correct.

Response No. 14. Staff concurs that the Mitigated Negative Declaration
is correct. CEQA does not prohibit changes to projects. To the extent
that the graywater system and landscaping was part of the project
description that resulted in the Mitigated Negative Declaration’s less
than significance conclusion, retention of the pine tree and retention of
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the requirement for a graywater system are no longer feasible, and
substantial evidence in the record supports the reasons for changing the
project. See Response to appellant contention Nos. 4, 5,9, 11, and 12.
Those changes have been identified and analyzed in an Addendum to
the adopted Mitigated Negative Declaration and have been processed
and considered in accordance with CEQA and the County Code. To
reflect changes to adopted mitigation measures, the County followed
the procedures outlined in County Code Section 21.74.060 for
amendments to Combined Development Permits and analyzed the
changes pursuant to CEQA Guidelines Sections 15164 and 15162. A
public hearing was held at the Planning Commission on February 9,
2011 and March 9, 2011 to consider the changes to the project.
Following the appeal by Carmel Valley Association, a de novo public
hearing was held by the Board of Supervisors on April 26, 2011, at
which the Board of Supervisors considered the changes to the project.

o) Appellant’s Contention 15. There is no evidence that the proposed
substituted mitigation measures are effective or legally enforceable.
Response No. 15. The proposed changes to the conditions of approval,
some of which are mitigation measures, will be effective and legally
enforceable. They will be equally or more effective in screening the
project and ensuring that the project does not exceed 4.8 acre-feet of
water use per year. The Planning Commission staff report of March 9,
2011 includes landscape plan cross sections that show that the screening
of the project from properties to the south will be effective in screening
the project from that area. MPWMD Water Permit No. 25730,
correspondence dated January 18, 2008 and September 10, 2010 from
MPWMD, and the Axiom 2007 report, all demonstrate that the project
will be able to operate within the limits of the Board of Supervisors
water allocation of 4.8 acre-feet per year. Incorporating the changes to
the mitigation measures into the project conditions of approval makes
the changes legally enforceable pursuant to Monterey County Code
Section 21.84.050, Violation of Conditions of Permits. See also
Response to appellant contention Nos. 3,4, 5,9, 11, 13, and 14.

p) Appellant’s Contention 16. There is no evidence to support the
conclusion of the Addendum that the revised project will not increase
the severity of any effects beyond what was disclosed and analyzed in
the prior MND.

Response No. 16. See Response to appellant contention Nos. 4, 5, 6, 7,
9,10, 12, 13, 14, and 15.

DECISION

NOW, THEREFORE, based on the above findings and evidence, the Board of Supervisors does
hereby:
a. Consider an Addendum to the adopted Mitigated Negative Declaration, together with the
adopted Mitigated Negative Declaration;
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b. Deny an appeal by Carmel Valley Association from the March 9, 2011 decision of the
Monterey County Planning Commission and approve an amendment to an approved
Combined Development Permit (PLN060102/Keehn, PLN000357/Gamboa). The Combined
Development Permit consisted of a Use Permit to allow a quasi-public use in the Low Density
Residential zoning district, including site plan and design review for development of a 64-
suite, 78-bed, assisted care living facility consisting of a 3-building complex totaling 43,400
square feet, 35 space parking lot including 4 handicap-accessible spaces, balanced grading
(3,000 cy cut/3,000 cy fill), access and parking improvements across a neighboring lot (APN:
015-021-003-000) to Carmel Rancho Boulevard, improvements to Val Verde Drive for
emergency access to Carmel Valley Road, an underground graywater and cistern systems, and
on-site water detention ponds; a Use Permit to allow development on slopes exceeding 30%;
and allocation of 4.8 acre feet of water to the project. The amendment includes replacing the
requirement to preserve a 26-inch diameter Monterey pine, amending the project description
to delete graywater and cistern systems, removing and/or amending conditions requiring
underground graywater and cistern systems, revising water use monitoring requirements, and
amending landscaping conditions.

PASSED AND ADOPTED this 17" day of May, 2011 upon motion of Supervisor Potter, seconded by
Supervisor Armenta by the following vote:

AYES: Supervisors Armenta, Calcagno, Salinas, Parker, and Potter
NOES: None
ABSENT: None
ABSTAIN: None

I, Gail T. Borkowski, Clerk of the Board of Supervisors of the County of Monterey, State of California, hereby certify
that the foregoing is a true copy of an original order of said Board of Supervisors duly made and entered in the minutes
thereof of Minute Book 75 for the meeting on May 17, 2011.

Dated: May 23,2011 Gail T. Borkowski, Clerk of the Board of Supervisors
County of Monterey, State of California

By LQMAM
Deputy
This decision, if this is the final administrative decision, is subject to judicial review pursuant to California

Code of Civil Procedure Sections 1094.5 and 1094.6. Any Petition for Writ of Mandate must be filed with
the Court no later than the 90th day following the date on which this decision becomes final.

NOTES

1. You will need a building permit and must comply with the Monterey County Building Ordinance
in every respect.

Additionally, the Zoning Ordinance provides that no building permit shall be issued, nor any use
conducted, otherwise than in accordance with the conditions and terms of the permit granted or
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until ten days after the mailing of notice of the granting of the permit by the appropriate
authority, or after granting of the permit by the Board of Supervisors in the event of appeal.

Do not start any construction or occupy any building until you have obtained the necessary
permits and use clearances from the Monterey County Planning Department and Building
Services Department office in Salinas.

2. This permit expires 3 years after the above date of granting thereof unless construction or use is
started within this period.
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MONTEREY COUNTY BOARD OF SUPERVISORS
MEETING: May 17,2011 AGENDANO: S-3
SUBJECT: Public hearing (continued from April 26, 2011) to consider:

a. An Addendum to the adopted Mitigated Negative Declaration, together with the adopted
Mitigated Negative Declaration;

b. An appeal by Carmel Valley Association from the March 9, 2011 decision of the
Monterey County Planning Commission approving an amendment to an approved
Combined Development Permit (PLN060102/Keehn, PLN000357/Gamboa) for a 64-suite,
78-bed, assisted care living facility known as Cottages of Carmel. The amendment
includes replacing the requirement to preserve a 26-inch Monterey pine, amending the
project description to delete graywater and cistern systems, removing and/or amending
conditions requiring underground graywater and cistern systems, revising water use
monitoring requirements, and amending landscaping conditions;

c. A request by Carmel Valley Association to waive the appeal fee.

(County of Monterey/Carmel Cottages — PLN110146, Carmel Valley Master Plan)

Project Location: 26245 Carmel Rancho Boulevard APN: 015-021-036-000
Planning Number: PLN110146 Name: Owner: Alta Land
Project Title Carmel Cottages Company LLC

Agent: Don Houpt

Plan Area: Carmel Valley Master Plan Flagged

Zoning Designation: Low Density Residential, with Building Site, |and
Design Control and Site Plan Review overlay |Staked:
zoning districts (LDR/B-6/D/S)

CEQA Action: Addendum to adopted Mitigated Negative
Declaration

DEPARTMENT: RMA — Planning Department

N/A

RECOMMENDATION:
Staff recommends that the Board of Supervisors adopt resolutions (Exhibits A and B) to:

a. Consider an Addendum to the adopted Mitigated Negative Declaration, together with the
adopted Mitigated Negative Declaration;

b. Deny an appeal by Carmel Valley Association from the March 9, 2011 decision of the
Monterey County Planning Commission and approve an amendment to an approved
Combined Development Permit (PLN060102/Keehn, PLN000357/Gamboa). The
Combined Development Permit consists of a Use Permit to allow a quasi-public use in
the Low Density Residential zoning district, including site plan and design review for
development of a 64-suite, 78-bed, assisted care living facility consisting of a 3-building
complex totaling 43,400 square feet, 35 space parking lot including 4 handicap-accessible
spaces, balanced grading (3,000 cy cut/3,000 cy fill), access and parking improvements
across a neighboring lot (APN: 015-021-003-000) to Carmel Rancho Boulevard,
improvements to Val Verde Drive for emergency access to Carmel Valley Road, an
underground graywater and cistern systems, and on-site water detention ponds; a Use
Permit to allow development on slopes exceeding 30%; and allocation of 4.8 acre feet of
water to the project. The amendment includes replacing the requirement to preserve a 26
inch diameter Monterey pine, amending the project description to delete graywater and
cistern systems, removing and/or amending conditions requiring underground graywater
and cistern systems, revising water use monitoring requirements, and amending
landscaping conditions; and

c. Deny arequest by Carmel Valley Association to waive the appeal fee.




SUMMARY: On April 26, 2011, the Monterey County Board of Supervisors considered, at a
public hearing, an appeal by the Carmel Valley Association of a Planning Commission decision
approving an amendment to a Combined Development Permit for an Assisted Living Facility (Alta
Land Company, PLN000357, PLN060102 and PLN110146). The Board of Supervisors, after
considering all testimony and evidence presented, closed the public hearing and adopted motions of
intent to 1) consider an Addendum to the Mitigated Negative Declaration adopted for the original
project, deny the appeal and grant an amendment to the Combined Development Permit, and 2)
deny a request for waiver of the appeal fee.

DISCUSSION:

On April 26, 2011, the Board of Supervisors considered the evidence presented and directed staff
to prepare resolutions to deny the appeal and deny the fee waiver request. Those draft resolutions
are attached as Exhibits A and B, respectively. Included in the motion to deny the appeal and
approve amendments to the Combined Development Permit were the following changes from
staff’s recommendations found in the April 26, 2011 staff report:

e Amend the landscaping condition to require monitoring and replacement planting should
approved vegetation not survive (see modifications to condition 48)

e Add annual monitoring for water use when the project is occupied at the sixty percent,
seventy percent, and eighty percent occupancy level, to ensure that projected water use
will stay within the 4.8 acre-foot per year water limit (see modifications to condition 54,
monitoring action E)

e Require that project water use be reassessed and a reduction implementation program be
developed as water use exceeds ninety percent of the projected 4.8 acre-feet per year (see
modifications to condition 54, monitoring actions A, B, and C; also see condition 61)

e Remove the requirement to eliminate on-site laundry as the first requirement for water
reduction (see modification to condition 54, monitoring action C)

OTHER AGENCY INVOLVEMENT:

County Counsel and the RMA-Planning Department conferred on the preparation of this report
and the associated resolutions.

FINANCING:

An appeal fee was submitted with the appeal. Therefore, funding for staff time associated with
processing this appeal is included in the FY10-11 Budget for the Planning Department.
Appellants have requested a waiver of fees.

Prepared by: Approved by:

/PP /N

Mike Novo, AICP, Planning Director Carl Holm, AICP, Asst. Planning Director
(831) 755-5192, novom(@co.monterey.ca.us (831) 755-5103, holmep@co.monterey.ca.us

cc:  Front Counter Copy; Board of Supervisors (16); County Counsel; Cypress Fire Protection District; Public
Works Department; Environmental Health Bureau; Building Services Department, Water Resources
Agency; Monterey Peninsula Water Management District; Carl Holm; Carol Allen; Don Houpt, Owner;
Debbie Blue, List Engineering; Gary Knott, Pacific Engineering Group; Dee Ann Howe, Margaret
Robbins, Molly Erickson, Christine Williams (Carmel Valley Association), Richard Rosenthal; Planning
File PLN110146.

Exhibits: A — Draft Resolution to Deny the Appeal and Approve the Combined Development Permit
Amendment
B — Draft Resolution to Deny the Fee Waiver Request
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