LAW OFFICES OF GARY L. FONTANA
225 WEST FRANKLIN STREET - SUITE 305
MONTEREY, CA 93940

Telephone: (831) 204-8215
Facsimile: (831) 851-9933
Email: gary@garyfontana.com

Via Email and U.S. Mail sy ——

August 7, 2017 et

County of Monterey _

Resource Management Agency — Planning
Attn: Anna V. Quegna, Associate Planner
168 West Alisal, 2" Floor b
Salinas, CA 93901

Re: PLN130339 (Collins) — Legal Issues Created by the 1967
Conservation Easement and the De Amaral Preserve

Ms. Quenga:

It has taken me longer to collect the historic documents and other information that I
needed for this letter than I anticipated when I spoke with you several weeks ago. In any event,
the purpose of this letter is to make you and the Office of the County Counsel aware of various
legal issues that will arise if the Planning Commission or the Board of Supervisors were to
authorize the proposed development at 83 Mt. Devon Road in Carmel without addressing the
current legal status of the Conservation and Scenic Easement that governs the use of this

property.

While it is not mentioned anywhere in the proposed Mitigated Negative Declaration
prepared by your office, a Conservation easement was established on this property by the
Monterey County Foundation for Conservation on February 23, 1967. The easement - which
prohibits any of the development proposed in the current application - was accepted by the
Monterey County Board of Supervisors and recorded on March 3, 1967.

Comments submitted by other citizen groups demonstrate the unprecedented nature of the
pending application - which requires both a change in zoning and variances from slope and
setback requirements established by the Carmel Area Land Use Plan. In addition, however, the
land on which the proposed construction would take place is within the De Amaral Preserve, a
- 30-acre parcel of open-space land that was created by the 1967 easement as a permanent
memorial to Major Frank De Amaral, who was a U.S. Army pilot who died in combat in Viet
Nam in 1965.!

" The De Amaral Preserve open space is explicitly recognized as a scenic easement and open
space in the Carmel Area Land Use Plan (“CALUP”). It has been part of the CALUP since its
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As described in greater detail below, I believe that the casement remains in full force and
effect. If that is correct, it would be a violation of the California Open-Space Easement Act of
1974 and Government Code section 51086 if Monterey County were to issue a building permit
for any of the structures proposed in the current application.

A. The 1967 Conservation and Scenic Easement and
Establishment of the De Amaral Preserve

The current application proposes to construct a residence on extremely steep slopes
located in a 30-acre parcel (APN 241-021-007) that the applicant acquired in 1994, In December
1966, those 30 acres of land were donated to the Monterey County Foundation for Conservation
by Mr. N.J. D’ Ambrogio, a local landowner, in memory of Major De Amaral. The event was
commemorated in a photograph and story (below) that appeared in the Monterey County Herald
on February 6, 1967.

adoption in 1983. Specific references to the DeAmaral Preserve appear in the CALUP on pages
71 (fn.) and 93. The family name is inconsistently spelled in the CALUP as “DeAmaral” and
“deAmaral.” The preferred spelling is “De Amaral.”
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Shortly after the luncheon described in the photograph, on February 24, 1967, the
Foundation for Conservation formalized the dedication to Major De Amaral by executing a
Conservation and Scenic Easement Deed on the property and conveying the easement to
Monterey County. The Board of Supervisors accepted the easement on February 24™ and caused
both the Deed and the Resolution of Acceptance to be recorded. ?

At the time the easement was created, the property was completely undeveloped. It is
clear from the terms of the deed that the partics intended that the land would remain that way and
would become permanent open space. The easement deed makes specific reference to the
“natural beauty and existing openness™ of the property and states that both the Foundation and
the County of Monterey “desire to preserve and conserve for the public benefit the natural
condition [of the property] and present state of use.” Exhibit 1, pg. 1 (emphasis added).

The language of the deed also makes it clear that the intent of the parties in creating a
conservation and scenic easement and conveying it to the County was to protect the land as open
space and prohibit all development not specifically authorized by the terms of the easement,
Thus, the easement deed recites:

Grantor is willing to grant to the County of Monterey the scenic use as
hereinafter expressed of the said land, and thereby protect, maintain, and
enhance the present scenic beauty and existing openness by the restricted use
and enjoyment of said property by the Grantor because of the imposition of
the conditions hereinafter expressed. Exhibit 1, pg. 1.

In addition to general language barring any future use of the property that would
“materially alter the landscape,” the easement deed contains at least two specific prohibitions
that preclude the development proposed by the applicant in PLN 130339. First, is a prohibition
against the erection of buildings or structures of any kind on the land not directly related to
utility purposes or the enhancement of the land as “an undeveloped scenic area.”

[N]o structures of any kind will be placed or erected upon said described
premises, except structures, lines and other facilities necessary to maintain a
water, drainage or sewer system, utilities consisting of telephone, power, and
cable television lines, utility roads necessary to serve same, under, on or over

2 A copy of the Conservation and Scenic Easement Deed is attached as Exhibit 1 to this letter,
The easement was recorded on March 3, 1967. Monterey County Recorder’s Office document
(G38428 (Reel 495, page 586). The Resolution authorizing acceptance of the easement stated
that “this Deed is accepted with the understanding that the area described therein will not be used
for credit as open space for an adjoining development.” Monterey County Board of Supervisors
Resolution No. 67-73, February 28, 1967. A copy of the resolution was recorded along with the
Deed. A copy of the Resolution appears at Reel 495, page 594.
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said land, bridges, fences, and other structures reasonably necessary and
incidental to the construction, maintenance, and operation of an undeveloped
scenic area, including but not limited to roads, riding and hiking trails,
fireplaces and picnic areas. Exhibit 1, pg. 2, 11.

Plainly, the house and garage proposed in PLN 130339 are structures which are
prohibited by the terms of the easement.

Second, the proposed development also violates the prohibition against excavation
and topographical changes to the land. Thus, the easement deed provides,

[E]xcept for the construction, alteration, relocation and maintenance of roads
and riding and hiking trails, the general topography of the landscape shall me
maintained in its present condition and no excavation or topographic changes
shall be made, except to prevent erosion or damage to the land. Exhibit 1,

pg.3, 15.

Once again, there can be no question that the extensive excavation proposed in PLN
130339 violates the terms of the 1967 easement.

The 30 acres which comprise the De Amaral Preserve has remained as
undeveloped, open-space for more than 50 years. In view of this history, it is difficult to
comprehend why the County of Monterey which has protected the De Amaral Preserve as
open space throughout that period would even consider, much less approve, an
application that directly violates the terms of the easement and is fundamentally
inconsistent with the zoning, slope and set back provisions of the Carmel Area Land Use
Plan,

B. Subsequent Changes in the Ownership of the De Amaral Preserve

The Monterey County Foundation for Conservation held title to the land which
makes up the De Amaral Preserve for ten years. During that period, Major De Amaral’s
family constructed a large stone bench on the property adjacent to Mt. Devon road and
installed a bronze plaque identifying the land as the “Major Frank De Amaral Memorial
Preserve.” A recent photograph of the stone bench and a photograph of the bronze
plaque that was taken in the 1970’s appear on the following page.
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De Amaral Preserve Bench — August 2017

While the bronze plaque was later stolen, the following is a copy of a photograph
of the plaque taken in the 1970’s:
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The inscription on the plaque described the preserve and its purpose as follows:

This pine forest preserve was presented to the Monterey County Foundation
for Conservation on December 13, 1966 by N.J. D’ Ambrogio as a perpetual
memorial to Major Frank De Amaral of the United States Army who died in
combat in Vietnam on October 4, 1965.

Mr. D’ Ambrogio died in 1972.> According to records obtained from the
California Secretary of State’s Office, the Foundation for Conservation was dissolved in
1984. In March 1977, the Foundation for Conservation transferred title to the De Amaral
Preserve to the BSI Foundation, a non-profit corporation that was associated with the
Behavioral Sciences Institute.* The BSI Foundation owned the Preserve property until
1989. The Behavioral Sciences Institute, itself, never owned any of the land in the De
Amaral Preserve. Neither the Institute, nor the BSI Foundation, ever proposed to develop
the property in the De Amaral Preserve in any way.’

In August 1989, the BSI Foundation sold the land underlying the De Amaral
Preserve to Walter and Loretta Warren.® The circumstances (including the amount paid
for the property) surrounding the transfer from the BSI Foundation to the Warrens are
unclear. However, it seems that the Behavioral Sciences Institute was insolvent at the
time and had been for several years. The Warrens held the property for a little more than
four years. They sold the Preserve property to an entity called the Kakis Family

3 Stanford News, Endowed Professorships Announced, July 21, 2004, at
http://mews.stanford.edu/news/2004/july21/med-professorships-721.html .

* The deed transferring title to the land to the BSI Foundation is dated February 28, 1977. It was
recorded on March 23, 1977. Monterey County Recorder’s Office document G12597 (Reel
1129, page 471).

> In August 1977, the Behavioral Sciences Institute purchased approximately 110 acres in the
Carmel Highlands from Stanford University. The Institute sought to develop a portion of the 110
acres as an “international educational conference center.” See Santa Cruz Sentinel, Ronald
Zeller Named Director of Foundation, November 24, 1975, page 4, available at
https://www.newspapers.com/newspage/62485286/ . In 1986, the Institute defaulted on a deed
of trust that secured loans the Institute had used to finance the purchase of the 110 acres and the
land was acquired by the lender in a foreclosure sale. See Trustee’s Deed executed December 3,
1987, recorded on January 22, 1988. Monterey County Recorder’s Office document 03729 (Reel
2190, page 1141).

¢ The deed transferring title to the Warrens was signed on August 16, 1989. Tt was recorded on
August 18, 1989. Monterey County Recorder’s Office document 45369 (Reel 2399, page 1205).
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Revocable Trust in November 1993 for $108,000.”7 Three months later, in February

1994, the Kakis Family Revocable Trust sold the property to the current owners, James
G. and Sook Collins for $129,000.%

C. Purported Termination of the Conservation and Scenic Easement in 1990

During the 48 years between the creation of the De Amaral Preserve in 1966 and
August 2014, when the current application was initially filed, no one had ever proposed
to develop this property or otherwise violate any of the provisions of the Conservation
and Scenic Easement. However, in December 1990, a year and a half after they acquired
the property from the BSI Foundation, Walter and Loretta Warren executed an instrument
purporting to “terminate” the Conservation and Scenic Easement that the Foundation for
Conservation had given to Monterey County in 1967. A copy of the Notice of
Termination is attached as Exhibit 2.°

Whatever their motivation, the Warrens never sought an administrative or judicial
determination that the alleged termination was valid or effective. They never sought (and
certainly never obtained) consent from Monterey County to termination of the easement.
They did not file any legal opinion as part of the Notice of Termination, and they never
sought judicial confirmation of the termination via a suit to quief title on the land.
Instead, the Warrens sold the property and left it to subsequent owners to find out
whether the Notice of Termination had any legal effect.

7 The Warren to Kakis deed is dated November 23, 1993. 1t was recorded on December 2, 1993,
Monterey County Recorder’s Office document 85648 (Reel 3032, page 897).

% The Kakis to Collins deed is dated February 8, 1994. It was recorded on February 22, 1994,
Monterey County Recorder’s Office document 13941 (Reel 3069, page 778).

? The Notice of Termination is dated December 21, 1990. It was recorded on December 24,
1990. Monterey County Recorder’s Office document 74179 (Reel 2590, page 780). As
recorded, the Notice of Termination included the easement, itself, but did not include the
notarization, the property description or the Board of Supervisors Resolution accepting the
easement that was recorded in 1967.
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D. Requirements for Termination Established in
Paragraph 7 of the Easement Deed

In the Notice of Termination that they recorded in December 1990, the Warrens
cited “Article 7" of the Conservation and Scenic Easement Deed and the passage of the
California Coastal Act of 1976 as support for their action. Paragraph 7 of the 1967
Deed of Easement (Exhibit 1) establishes two preconditions for termination of the
easement: '

a. That the Legislature pass a statute pursuant to Article XX VI of the state
Constitution or a statute similar to the Land Conservation Act of 1965; and

b. In order to qualify, the statute passed by the legislature must restrict the

property to “scenic and recreational uses” or the production of food, fiber or
natural resources.

As the text of the Deed of Easement made clear in 1967, both the Grantor (the
Foundation for Conservation) and the Grantee (Monterey County) intended that the land
in the De Amaral Preserve would remain as open-space (“preserve and conserve for the
public benefit the natural condition and present state of use™) in perpetuity. See
discussion at page 3, supra.

The easement wasn’t drafted to allow the Grantor to walk away from the
restrictive provisions any time he, or his successors, felt like doing s0.!! Instead,
Paragraph 7 was drafted merely to allow the Grantor to take advantage of subsequent
legislation that could provide the same degree of protection for the land, but might offer
property tax advantages or other benefits that were not available in 1967 for non-
agricultural land such as the De Amaral Preserve.

The text of the relevant portion of paragraph 7 is as follows:

In the event that the State of California, or any political subdivision thereof,
should pass legislation pursuant to Article XXVIII of the Constitution of the
State of California, or should pass legislation such as the California Land
Conservation Act of 1965, or other legislation for the purpose of restricting

10" Public Resources Code §§30000-30900.

1! Had that been the Grantor’s intent, Paragraph 7 would have been shorter and much more
specific.
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the use of real property to conserve and maintain natural scenic beauty, open
space lands, natural resources and agricultural land for plan and animal
production, which legislation shall restrict, or would by agreement of
Grantor, or its successors in interest restrict, the use of said property for
scenic or and recreational uses or for the use of natural resources or for the
production of food and fiber, the Grantor, or its successors in interest, shall
have the option to have the property described in Exhibit A, or a portion
thereof, subjected to the restrictions created by such legislation, free from the
restrictions imposed by this conveyance. Should Grantor, or its successors in
interest, desire to exercise the option to restrict the use of a portion of or ali
of said real property pursuant to such legislation, Grantor, or its successors in
interest, shall give notice to the Grantee of the exercise of said option. Upon
the giving of such notice, this conveyance, as to the portion of the property
subjected to such legislation or which will be subject to such legislation by
the agreement of the Grantor, or its successors in interest, shall immediately
cease and determine and revert to and vest in the Grantor, or its successors in
interest, upon becoming subject to such legislation; the intent of this clause
being that in the event that the subject property, or a portion thereof, shall
become restricted pursuant to such legislation, that the restrictions placed
upon Grantor, or its successors in title, on said real property shall become
null and void and of no further force and effect.

Conservation and Scenic Easement (Exhibit 1, §7) (emphasis added).

The language of Paragraph 7 requires both subsequent legislation similar to the
Williamson Act and statutory provisions in that legislation (or which could be drafted in
response to the legislation) that would significantly restrict the use of the land. There is
nothing in the language to suggest that it was intended to allow a subsequent landowner
to eviscerate the terms of the easement and develop the land in a manner fundamentally
at odds with the original intent.

E. The Notice of Termination is Invalid Because It Is
Contrary to the Requirements of Paragraph 7

The Notice of Termination claims, without any analysis, that (a) the California
Coastal Act'? (“Coastal Act”) constitutes “the qualifying legislation” which authorizes
termination of the easement. The Notice does not explain how the Coastal Act “restricts
the use of the property for scenic and recreational uses.” Nor does the Notice identify the
goals of the Grantor when it created the easement, much less how the Coastal Act “fully

12 PuB, RES. CODE §§30000 ef seq..
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meets all of the goals and objectives of the Grantor.” Notice of Termination (Exhibit 4,
92). In truth, the Notice of Termination was nothing but a transparent ploy to remove
deed restrictions that impaired the resale value of the Warren’s land.

Because the Easement Deed was recorded, along with the County’s resolution of
acceptance, the Warrens were in no position to claim that they were ignorant of the
restrictions when they acquired the property. Nor is there any evidence what they paid
for the property, if anything, when they acquired it from the BSI Foundation."

1. The California Coastal Act Does Not Meet the Requirements
for Qualifving Legislation Established in Paragraph 7

The first sentence of paragraph 7 identifies two, closely-related examples of
legislation that could provide the basis for terminating the Conservation and Scenic
Basement. Both deal with property tax relief. The first reference is to the passage “of
legislation pursuant to Article XXVIII of the Constitution of the State of California.”
The second reference is to “legislation such as the California Land Conservation Act of
1965” — a statute known today, more commonly, as the “Williamson Act.”

Article XXVIII of the California Constitution was proposed by the Legislature
and approved by the electorate as Proposition 3 in 1966.'* Tt was added to the state
Constitution to resolve doubts about the constitutionality of the Williamson Act (which
had been enacted in 1965) and to free that statute and other open space legislation from
the mandatory, market value assessment provisions of the California Constitution. See
Sierra Club v. City of Hayward (1981) 28 Cal.3d 840, 851 (171 Cal. Rptr. 619); Dorcich
v. Johnson (1980) 110 Cal. App.3d 487, 493 (167 Cal. Rptr. 897); see also THOMAS
BARRETT, THE CONSERVATION EASEMENT IN CALIFORNIA 36 (Island Press 1983).

As enacted, Article XXVIII provided,

1* According to records obtained from the California Attorney General’s Office the land was
transferred about the time the BSI Foundation dissolved. The land could have been transferred
in satisfaction of an antecedent debt to the Warrens. Otherwise, the land should have been
transferred to another charitable or non-profit foundation as required by the BSI Foundation
Articles of Incorporation and California law.

14 1n 1974, the substance of Article XX VIII was moved to Article XIII, Section 8 of the
Constitution,
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Notwithstanding any other provision of this constitution, the Legislature may
by law define open space lands and provide that when such lands are subject
to enforceable restriction, as specified by the Legislature, to the use thereof
solely for recreation, for the enjoyment of scenic beauty, for the use of natural
resources, or for production of food or fiber, such lands shall be valued for
assessment purposes on such basis as the Legislature shall determine to be
consistent with such restriction and use.

Whatever else might be said about the Coastal Act, it was not “passed pursuant to
Article XXVIII of the Constitution of the State of California,” nor did the
constitutionality of the Coastal Act depend on Article XX VIII. The Coastal Act does not
mandate that property be maintained as “open space.” Nor does the Coastal Act specify
how “such lands shall be valued for assessment purposes.” Plainly, the California
Coastal Act is not the kind of legislation the Foundation for Conservation had in mind in
the first example cited in Paragraph 7.

That is equally true of the second statutory example cited in Paragraph 7. The
Coastal Act bears no resemblance to the California Land Conservation Act of 1965 (the
“Williamson Act”). The Williamson Act was enacted to deter the rapid and irreversible
loss of agricultural land by preserving agricultural land throughout California in
exchange for reduced property taxes for the owners of that land. Sterra Club v. City of
Hayward (1981) 28 Cal.3d 840,850 [171 Cal. Rptr. 619]; De Vita v County of Napa
(1995) 9 Cal.4™ 763, 791 [38 Cal. Rptr.2d 699.

The Coastal Act is a procedural statute designed to create a “comprehensive
scheme to govern land use planning for the entire coastal zone of California.” Yost v.
Thomas (1984) 36 Cal.3d 561, 565 [205 Cal. Rptr. 801). The Coastal Act establishes
“minimum standards and policies for localities to follow in developing land use plans”
but gives “wide discretion to local government to determine the contents of such plans.”
Id. 36 Cal.3d at 572-573; McAllister v County of Monierey (2007) 147 Cal. App.4% 253,
__ [54 Cal. Rptr.3d 116, 127].

The structure of the Coastal Act isn’t based on the Williamson Act and it does
not “restrict . . . the use of said property [i.e., the De Amaral Preserve] for scenic and
recreational uses” as required by Paragraph 7 required if the statute was to be the
legislative predicate for termination of the 1967 easement,
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2. Examples of Subsequent Legislation that Could Have
Been Used If the Warrens Wanted to Protect the Land

If the land in the De Amaral Preserve had been “devoted to agricultural use” in
1966 or land located in an area that Monterey County had designated as an “agricultural
preserve,” the California Land Conservation Act of 1965 would have been a vehicle that
the Foundation for Conservation could have used to protect the status of the 30 acres that
were set aside as the De Amaral Preserve.'>!® However, in 1967 it was certainly
possible that the California legislature would enact legislation to protect and preserve
open space land based on the Williamson Act and extend property tax relief to open
space and other types of conservation lands. In fact, during the next few years, that is
exactly what occurred.!’

In 1969 the Legislature enacted the Open-Space Easement Act of 1969.'® This
statute extended the use of contract mechanism contained in the Williamson Act to
include lands devoted to recreational use and open space. The Open-Space Easement Act
authorized local governments to accept and enforce open-space easements on private land

"> The Williamson Act (Government Code section 5 1242) specifies that “[n]o city or county
may contract with respect to any land pursuant to this chapter unless the land: (a) is devoted to
agricultural; [or] (b) is located with an area designated by a city or county as an agricultural
preserve.”

' If the land had otherwise qualified, the Williamson Act would have required the Foundation
for Conservation to enter into an annually renewable contract with Monterey County that would
have prevented any development on the land for a period of at least 10 years and would have
imposed substantial penalties and a 10-year notice period to cancel or terminate the contract.
See, e.g., County of Humboldt v. McKee (2008) 165 Cal. App.4™ 1476, 1487-1489 [82 Cal.
Rptr.3d 38]. A useful short summary of how the Williamson Act works appears in Michael
Patrick Durkee, David H Blackwell and Thomas P Tunny, A Modern Perspective on the
Williamson Act, CALIFORNIA REAL PROPERTY JOURNAL, Vol. 22 pages 5-7, available at
http://www.allenmatkins.com/~/media/E3848D439DAS54E15BBSE7ABD91726B96.pdf .

7" One of California’s early efforts to provide legislative protection for open-space land was the
Scenic Deed Easement Act which was enacted in 1959. See Gov’t Code §§6950-6954. In fact,
that statute was a response to requests by landowners in Monterey County to protect their
coastline from impending development. See THOMAS BARRETT, THE CONSERVATION EASEMENT
IN CALIFORNIA, supra, at 11.

1% Stat. (1969) Ch.762, §1.
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and withhold building permits for construction of any improvements not authorized by
the terms of the easement. See THOMAS BARRETT, THE CONSERVATION EASEMENT IN
CALIFORNIA, supra, 16. In return for relinquishing such rights landowners would be
eligible for the same use-related, assessment valuation provided for in the Williamson
Act and authorized by Article XXVIII of the state Constitution. Id. at 16-17.1

The Open-Space Easement Act of 1969 is a perfect example of the type of
legislation contemplated in Paragraph 7. Four years later, the legislature passed a similar
statute that also would have qualified as a basis for invoking the termination provision in
Paragraph 7.

The Open-Space Easement Act of 1969 specified that qualifying open-space
easements had to extend for a period of at least 20 years in comparison to the 10-year,
annually renewable contracts specified in the Williamson Act.2’ Nonetheless, the two
statutes were clearly built on the same model for a similar purpose — i.e., encouraging
land preservation through long-term contacts and property tax relief. In 1974, the
Legislature enacted the Open-Space Easement Act of 19742 to bring the statute even
more in line with the provisions of the Williamson Act. The 1974 Act reduced the
minimum duration for qualifying easements to 10 years™ and added a mechanism by
which landowners could petition for early termination of an open-space easement.

Both Open-Space Easement statutes (1969 and 1974) are examples of legislation
that meets the requirements established in Paragraph 7 of the 1967 Conservation and
Scenic Easement. In addition, both statutes were very similar in purpose, structure and
cffect to the Williamson Act. Both would have meet the requirement that “the legislation
shall restrict, or would by agreement of Grantor, or its successors in interest restrict the
use of said property for scenic and recreational uses . . .” See Exhibit 1, §7 (emphasis
added).

' The statute specifically mentions Article XXVIII of the Constitution. See Gov’T CODE
§51056(b)(8).

%0 See California Government Code section 51053 and compare with section 51244,

2 Stat. (1974) Ch.1003, §2. .

22 Gov’T Conk §§51081.

23 Gov’T CoDE §§51090-51094.
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In 1990, both of the Open-Space Easement statutes were available to the Warrens
if they had wanted to terminate the easement and, at the same time, ensure that the De
Amaral Preserve would be protected from future development. Both statutes would have
made it possible to preserve the undeveloped status that the Foundation for Conservation
envisioned when it created the easement in the first place. Plainly, that isn’t what M,
and Mrs, Warren had in mind.

F. The Planning Commission Is Required to Enforce the Easement

If the Notice of Termination was invalid in 1990, it is equally invalid today. The
fact that 27 years have passed since the Notice of Termination was recorded, does not
improve the validity of an improper and unlawful attempt to terminate the easement in
violation of its terms,

Read in context, the language used in Paragraph 7 of the 1967 Easement Deed is
clear and unambiguous in explaining the circumstances that would allow the Grantor (or
a subsequent land owner) to convert the restrictions created by a private easement to
restrictions enforced pursnant to a subsequent statute. if there is any ambiguity in the
language, the historic record and the apparent intent of both the Grantor and Grantee of
the easement to create a permanent, open-space memorial for Major De Amaral supplies
any parol evidence required to demonstrate that the 1990 Notice of Termination was
contrary to that intent. If the language used in a statute or written agreement is clear, it
should be enforced according to its terms. See County of Sacramento v. Pacific Gas &
Elee. Co. (1987) 193 Cal. App.3d 300, 308-310 [238 Cal. Rptr. 305); Von Klompenburg
v. Berghold (2005) 126 Cal. App.4™ 345, 349 [23 Cal. Rptr.3d 799, 802-802]:
CALIFORNIA CIVIL CODE §815.2(d) (“The particular characteristics of a conservation
easement shall be those granted or specified in the instrument creating or transferring the
easement.”).

There has been no prior application to develop any of the property in the De
Amaral Preserve or otherwise within the scope of the 1967 easement prior. Neither the
Warrens, nor any subsequent land owner, has ever petitioned Monterey County to modify
the terms of the easement. Nor has anyone sought a judicial determination of the legal
validity of the Notice of Termination or its consistency with the language of Paragraph 7.

A, The Planning Commission is Required to Enforce the Easement

When the Board of Supervisors accepted the Conservation and Scenic Easement
in 1967 it assumed a responsibility to enforce the easement and protect the land. Today
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that obligation is codified in section 51086 of the California Government Code which
provides, in pertinent part,

From and after the time when an open-space easement has been accepted by
the county or city and its acceptance endorsed thereon, no building permit
may be issued for any structure which would violate the easement and the
county or city shall seek by appropriate proceedings an injunction against any
threatened construction or other development or activity on the land which
would violate the easement and shall seek a mandatory injunction requiring
the removal of any structure erected in violation of the easement.

Open-space land is a valuable and increasingly scarce, public resource. That is
especially true of coastal land in Monterey County. There is no good reason, under any
circumstances, for the Planning Commission to grant an application such as PLN130339
which is so completely at odds with the County’s zoning and land use laws. But it is
entirely inexplicable for the Planning Commission to proceed with this application in
view of the evidence that the proposed development violates the provisions of an open-
space easement that the County has held and protected for fifty years.

Please deny the application and protect the 30 acres of pristine, open-space land
within the De Amaral Preserve.

Respectfully submitted,

Gary L. Fontana
cc:  Mr. Gwyn De Amaral
Planning Commission Members
Don Rochester (rochesterd(@co.monterey.ca.us)
Jose Mendez (mendezj(@co.monterey.ca.us)
Ana Abbriz (ambrizana@gmail.com)
Cosme Padilla (padillac]@co.monterey.ca.us)

Paul C. Getzelman (getzelmanpc(@co.monterey.ca.us)
Melissa Duflock (mduflock@gmail.com)
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Conservation and Scenic Easement Deed

February 24, 1967
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THIS DEED made this_24th  day of Febrouary R lgﬁl '

by and betweer. the MONTEREY COUNTY FUUNDATLON FOR CONSERVATION, a
non-profit corporation, as Grantox, and the COUNTY OF MONTEREY, a
political subdivision of the State of California, as Grantee.
 MITNESSEDH:

WEEREAS, the said Grantor is the owner in fee of.the real
property hereinafter described, situate in the County of Monterey,
State of California; and '

fwuhimas, the said land of said Grantor has certain natural
scenic beauty and existing opennehgg and

WHEREAS. the Board of Supervxsors of the County of Monterey ‘r

has recognized said natural beauty and existing openness and has

"1
suggested thai Grantor preserve the same.for the public benafit,
and, therefore, Grantor and Grantee desife to presexve and conserve
for the public benefit the natural conditiﬁn and presenﬁ state of
use; and )  ‘ . ‘

WHEREAS, the said Grantor is willing to grant to Eﬁg County
of Monterey thesscenic.uae n; hereinafter expressed of the said land,
and thereby protect, maintain,land enhance the present scenic beauty
and existing openness by the réqtricted use and enjoyment of said
'pr&perty by the Grantor because of the impbsiﬁion of the conditions

; here;nafter expressed.

ROW, . THEREFORE, for and'in conside;ation of the premises,
the Grantor does hereby grant and convey unto ‘the COUNTY OF MONTEREY
an estate, interest and consgrvation and scenic essement in the
real property desexibed in Exhibit A,thcﬁ 'is attached hezreto and

made a part . hereof, of the nature and character and to the extent
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hereinafter expressyvd, to be and to constitute a gerviﬁﬁde-up&n

said real estate of the Grahtpr; which estate; interésﬁ, easement

and servitude will result frbm the restrictions hereby imposed upon
the use of said property by said Grantor, and to that end and for

the .purpose of accomplishing the intent of the parties hereto, saigd -
Grantor covenints on behalf of itqelff ita heirs, successors, and
assiéns with the said Grantee, its successors or assigns, to dé and
refrain from doing severally and collectively upon the Grantor's said
property the various acts hereinsfter mentioned.

Grantor reserves the right to maks full}use of said real property
subject to the provisions of this scenlic easement for all purposes
which do not interfere with, impair, destroy, or detract from the
scenic values presaxrved and conserved by thxn acenic sasement, and
Gran-ar spac;chally reserves the right to maintain and repaix any
faaxlity whith Grantor has heretofor constructed on sald real p:operty;

The restrictions hereby imposed upon the use of gaid property
of the Grantog and the acts which said Grantor shall refrain from
doing upan their said property in connection therswith are, and shall
be, as followa.- '

1, That no structures of any kind will be placed or erected

_upon said desoxibed premises, except structures, lines and other

facilities nuocessary to maintain a water, drainage dr sewer systen,
utxlitlea consisting of telephone, powax, and c¢able telev:s;on lines,

utilxty roads neceaaaxy to serve same, unde¥, on or over said land,

'brxdges, fences, and other structures reasanably neceksary and

1n01denta1 t5 the constructiom, maxntenance, and operation of an
undeveloped scenic area, including but not limthd to roads,

riding and hiking trails, fi:epléces and picnic areas.
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2. That no advertising of ény kind or nature shall he
located on or within said property except that which may be located
‘on said premises at the time of the exécu?ion of this deed;

3, "That except for the eonstruction, alteration,
relocation and maintenance of roads and riding and hiking trails,
the éeneral tapogréphy of tﬁe landscape shall be maintaine@ in its’
prasent condition and no excavation or ﬁopographié‘éhanges shall bhe-
nade, except Lo prevept erosion or damage to the land.

4. Grantor reserves the right to enter upon the real
pIo perty deseribed in Exhibit A and to bring upon the land all
necessary equipment and persons reasonably necessary to fire control, -
to conat;ﬂéi‘fi:é roads énd‘pther improvements for the purpose of
fire protection, and to take dny actions reasonably necessary for
fire protection; Grantor’furthér reserves th; right to enter upon
the'property and eﬁgage in fire prevention and brushlcontrol Practice;;

5, That no use of said described properxty which will or
" does materially alter the landscape or other attractive scenic
features of suid land other than those specified above shall be’
done or suffered. | '

6; 1f at any'time the pxoperty herein described, ox any
portion therentf, shall be-selectedtfor condemnation by any public
utility or any ﬁublic.agency,'including thé Grantee, then and in
that event this conveyance, insofar as it affects the property to he
condemned, shall become null and véid. Selection of said property
shallwbe detefmined ypon the filing of any action for takiﬁg or
condemnation of said property, or any portion therecf, in a Court

of competent jurisdiction. Upon the.filing of any such action, this
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ccnvefance, iqsofar as it affects the property so selected for
condemnation, shall immediately cease aﬁd determine and revert to

and vest in the Grantor, its successors in interest, or assigne:s

the intent of this clausg being that in the event of condemnaticn‘:

of the'subjecy property, or any portion thereof, Grantor, or its
successors in interest or assigns, are to be compensated in accordance
with the market value of said’pioperty, said market value to he
dcteémined by the highest and best use of’said property without
reference to this conveyance.

7. °In the event that the st#te of California, or any
political subdivision thereof, should pass legislation pdrsuant to
Article XXVIII of the Constitution of the State of Califernin, or
should pass legislation Buch as the California Land Conservation Act
of 1965, or oiher legislatioﬁ for the purpose of restricting the
use of real property to conserve and maintain natural séenic beduty,
open space lands, natural resoﬁrces a;d aéricultural land_for piant
and animal production, which said legislation shall restrict, or
~would by agreement of Grantor or its suéceasors in interest restrict,
the use of said‘property for scenic and recreational uses or for x
the use of natural rescurces or for the production of focd and fibex,
the Grantor, or its sudcessors in interest, shall have the option
to have the property descrzbed in Exhibit A, or a portion thareof,
subgec;eq to the restrictions created by such legislation, free
frcm‘tﬁe restrictions imposed by this conveyance. Should Grantor,
or its successors in intersst, desi;e to exgrcise thé option to,
restriet the use of a portion of or all of said real property
pursuant t¢ such legislation, drantor, or its successors in interest,

shall give written notice to Grantee of the exercise of said option.
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Upon the giv:ng of such notiae, this convgyanoa; an to thu port;on
of the propenty subjected ta such legxslation or which will be
subject to such 1egxalatlon by the agreament of Grantor, or its
Sucéesso:s in interést, shall immediately céase dnd'détermine and

revert to and vest in the Grantor, or its succesaora in title,

5

""i’..

upon becomlnq aubject te such legislation; the’ ;ntent of thxa clause

belng that in the event that the subject property, or a portzon

thereof, shall become restricted pursuant to such legzalat;on, that
the restrictions placed, upon Grantox, or ite aucaesaors in title,.
on said real property shall become null and void and of no furthex
force and effect. ’ ]

To have and to hold unté the said County of Monterey,
its successors and'assigna forééef. This grant shall ke hinding . .
upon theihei:a and ass;gns of the sald Grantor and chall constitute
a servitude upon the property degcribed in Exhibit A hereto. The
parties, or their suacessars in interast. however; resexrve the . .
right to modxfy, upon terms mutually satiafactory, the proviszons
of this agreement and Grantaa ahall have the right to reconvey to
Grantor, or its successors in intereat, the interest herein grantpd
in wheole or in part. ._ ] ,

IN wITNESS WHEREOF, the parties hereto have set. their hands

and seal the day and year first hereinabove wrztten. -

R CONSERVATION

”

‘Grantee"
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| [ STATE DF CALIFORNIA
i I as

COUNTY OF MONTEREY

_On this 28%B gay of February 1987 .
EMMET @, MeMENENEIN, County Cletk 1n and: i""r" CER:
State, peraonally a.ppeared Wanren Church

known to me to be the Chairian 0f Ehe BORTM ol Euperv.’esors

of the County of Monterey and known o me to be the 'person who
executed the within instrument on behalf of sald public

_ B corporation, agency or polibical subdivision, and acknowledged
. to me that said p&lﬂi&‘&h&ﬁb@iviaion executed the same, .

. before me,
County and

'k“’k

,‘;‘3 ,,r..., E.MMET G McmAMIN, Clerk
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the County of Monterey, -

All that certain real prdpert& élt&atc'in
State of California, to-wit: & . '

¥

st
'
.

BEING. portions of “the laﬂﬁa,éﬁﬁﬁrﬁlly'knﬁwn as "Carmel Highlands .
Frogarty" (zoferenca being madd td"Map of a part of Carmel Fighn.
lands Property, showing sizvey lines of @ part of Rancho.San Jose
¥ Sur Cﬁiﬁmitﬁ*-nﬁﬁtéﬁﬁy_ggkl.Cgljﬁg," recoxded 'May 15, 1918 in
Volume 1 of Surveys, page 93, in the office of the Recorder of
Monterey Cbunty, Califommia, and to "Map No, 3 of a Fart of Carmel
Highlands Property, showing survey liniés of a part of Rancho San Jose
¥-Sur Chigmito, Monterey ‘County, California", recorded May 2nd, 192%
in Volume 3 of Surveys, Page 103, in the office of the Recorder of
Monterey County, California), dgscqibed as follows:

PARCEL 1:

t i

BEGINNING at a point in the Easterly lire of that tract of land,
conveyed by Carmel Developmant Company, a corpordtion, to Margaret
H. Kilpat&?ck’by-deeﬁ,d@tg¢;ﬂovgmh¢r 21, 1927 and recoxded January
30, 1928 in Volume 13%% Offioial Reeords at Page 434, Montercy County
Records, at peint from which Statdon K-39 bears Horth 6° 33' past,
1032.33 fest; thence frem siid poifit of beginning running o
S. 62 33" B., 29.67 fest to a station. them e .
5. 587 53¢y, 115,8." feet to a‘station, thence
S.7229 18' W,, 174.19 feet to a station, thence.
8. 32° 52%' W,; 1J8,3% feoot to a station, thence .
5. 129 zai W., 198,36 feet 45 a"station, thence |

b

8. 34% 50 w., 91.1) feet to a station, thence -
8. Ggp Lt W., 190.12 faot 6 a station, thence ‘
8. .17 59' W,, 73.92 fout to's station, thence :

5, 54V 48' w,, 173.08 feet to the northernmost cornar of that
certain tract of land conveyed to William Chaxles Butcher, 'and .
Marietta scarch Butcher, his wife, dated March 29, 1923 and recorded
April 11, 1923 in Volume 16 Official Records of Monterey County,

Page 12, thence following the northwosterly line of said Butcher
property, . a o

S. 617 30' W, 96.95 feat; .

3;‘_ 54@ 36 Wio_lg 57. 62 f'e'a-t" ﬁ‘nﬂ Lo
S. ﬁﬁmﬁﬁi‘ Wi, 200,63 feet €& Station in road; thoncae
N. AgQ'SS'-Wa, 153,80 feet, thence :

N. 6~ 30' E., 199.4B fapt ta the southeasterly corner of that
certain trict of lang conveyed to Preston W, 'Search, by Deed dated
May 26, 1927 and recorded August 23, 1927 in Volume 124 Official
Reeoxds, Mdnterey County,. Page 59, thence following the bounrdary of
the said Saarch property, _ ‘ :

T Ne 287 ' W, 84.03 fest, \

N. 33% 21 B0, 78.05 feet, .

¥. 832 21' W., 137,00 feat, and .

N. 337 49 w,, 87.15 feat to the most Nertherly corner of said
Search property, thence .

-1~ "~ {continued)
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N, 35a 33 E., 9887 feetqte the 5outheasterly corner of that

Magust 12, 1923 and recoyded. Angust 28, 1923 in.Volume 21 of : . "
Offinigl Rocoxds, Monterey couhty, Paye 452 thence N. 419 48' E.,
146.09 feet, thence . -
N, 9° 56* E.,- 86.40" fect. thence .
R, 119 12" E., 149,73 feét, thence . SR
N, 82° 31' E., B0.99 feet, thence . = ' : .

o

N, 150 12 E.. 54.72 feet, thence = e
N. 63 02 EB,, 77.20 feet, thence W e
N, 55‘ E., 92 10 feet, theéence . . ' i -

Ny .370 11' E., 70,22 feet; theénce

N, B6 . 27'-E., 127,90 feet, thencc '

AN, 32° 34' E., 211.36 féet to a Station R~16, as shown on sa;d
Map No. 3 thence .

N, 6q o8t E., 199, 76 fest 'to Stutlon Tﬁzl, thence along the
T-Sugvey ', .

W10 11V e, 214.79 fe&t te Station .T-20; thence

B, B33 29° 'B,, 52,72 feet o Station T-19; thence

N, 442 52% E., 43.)3 fest to Station T-1B; thence ,

8, 877 t.; to a point on the East line of said tract convcyeﬁ
to Margaret H. Kilpatrick by deed recorded in Volume 137 Official -
Records at Dage 434 above referrad to and from which point said
Statjon K-39 %ears N. 6%.33' E., thence along the said East line
§, 6° 33' W,, to the point of beglnning.

G
£
e
E*

Sﬁhject to the right of wag'for road purpoaes as reserved in the

dead from Qarmel bévelopmbht ccmpany, a corporxation, to’ Margarxoet H.
‘Eilpatrick dated November 21, 1927 and recorded January. 30, 1328 .
in Volume 137 Offijeial Ree@rds &% Page 434, Monterey cOunty Reaords. :

PARCLL 2: ' ) : T .

>
&-' .

5, . .
+ " - vt

BEGINNING at the most southnrly co:ner af that certain Lract -of .land .
convayced to Preston W, Search, ¥y the Carmel Development: Company,
& aorimration.., y deed dated May 28, 1927 and recorded hugust 23,
1927 in Voluwme 124 of Official aeoxds, Montezsy County, aazitarnia.
at ‘Page 59; rinning thence 8, 0% 55" E., 128.77 feet; thenece §., 19%
04' B., 226.73 feet; thehoe N, 87Y 25' B,, 58.14 feotj thefice N. 119
34* W., 71,70 Feét; thence N, 1ﬂﬂ 38 w,, 153,80 femt: thence N, 6°

50* B,, 199,48 feet) Ehenﬂs . 55 52 wW., 4l. 2& feet; o the point
of beg;nning. .

SUBJECT to right of way for roaa purposes over strxps of land 123
feet wide adjoining the Easterly and Westerly sides of said land
which were reserved for road purposes in deed from Carmel Development
Company to Murgarxet H. Kilpatrick, recorded in Volume 139 Official

Records. ab Page 279, Monterey CQunty Records.

#

) L el
_ .

 END OF DOCUMENT
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Befare the Board of Supervisors in and forthe . . : :
. County of Monterey, State of California - s

i 3 . ¥

Resolution No. 67-73 -- )
Conmervation and Sceni¢ Easement Deed )
(Monterey County Foundation for }
Conservation) Aacepted; Chairman )
Authorized to Execute Deed , , ., . . )

_BE IT RESOLVED that the deed dated February 24,

' N 1967, akeouted by Montarey County Faunéatiéﬁ fén Con- .
éervation, as Grantor, is hereby aocepted and the
Chairman is hereby authorized te¢ execute paid Deed,

BE IT FURTHER RESOLVED that this Deed is accepted
"with the understanding that the arca described therein
will not be used for eredit as open ,space for an : .
adjoihing development.
pAsgnn'Ann ADOPTED this 28th day of Febriary,
1387, upon motion of Supervisor Hudson, seconded by
Supg}viscﬁ Atteridga;féﬁd carried by the foliowing véte;
to-wit:

AYES: Supervisers Church, Attéridge, Wood,
Andergon and Hudsaon,

" ROES: None. .
,@QSENT: Nene,

COUNTY OF moNTERRY, |
STATE OF CALIFORNIA, . .

L EMMET Q, McMENAMIN, Cointy Clesk md exobtiio Clerk of the Board of Superviry of the Covxty of Moa. L
teney, Blate of Califorals, hereby certlly that the foregolug'ls » full, taw and correit cony of an arigine oeder of suid

L

. R "END OF DOCUMENT*
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Notice of Termination
December 21, 1990




RECORDING REQUESTED BY and
WEIN RECORDED RETURN TO

Mr. and Mes, Walter Warran
F. O, Box 352
Carmel, callfornia 93911
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AND SCENIC FAREMENT DEED

The undersigned, as successor ln Iinterast to the Granter
under that certaln Conservation and Scenic Basement Deed bo
HMonterey County, dated Pebruary 24, 1967, recorded on Real 425 at
Page 586 of tha Official Records of Monteray County {"Sald
Basemant Dead®), a copy of which Is attached hersto and
incorporated hereln as Exhiblt “A", doés hereby glva notlca
pursuant to Article 7 of Sald Easement Deed, bthat it axercises
ita dptlonm to terminate Sald Easement Dead Ln its entirvety,
effective ax of thls date, und Sald Easemant Daad, in ascordancs
with ite terms, im hereby rendered null and void and bf no
turch?r tisrce or effact,

This Notlce of Termination Is basad upon the enactment of
the Callfornis Cosatal Act {Publle Resources Code §530,000 ~
30,900}, the qualifying lagislatlon, which fwlly meetm %11 of tha
gonls and objectives of tha Grantor, and authorizes termination

of Sald Easement Dead as expressly set forth therein,

AR A

Halter Warren

Lt Do gprtsns

Loratta Warren

Pated; December o7/ , 1990

State of Californla ) L.
founty of Monteray ) ;
on this 7727 day of $eeen-159r . 19%¢, balfore se the

undersigned, a Netary Publia in and for safd County and State,
personally appsared WALTER WARREN and LORETTA WARREN, personaily :
known Eo wme or proved bto me on the basis of watisfactory avidance L
to be tha persorisa whose name is subscicibed to the within
instrument and acknowlsdged that he executed the same,

. - . ) 3
éﬂm& FUBEZC i
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potrpratit corporation ko Beantor, aad the CCUNTY OF HACTEALY &

pallticel wwbdhvioion of the Btste of californle, it Qranten;
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WALREAY, the sl drantor (i the ewnei in (e of the resl

proparty hereinaires aesceload, $1tubts 15 the County of WonS4rNY s

gravs af Calliorniag and
WHENEAS, the sakd Land of said Gramtst haw cartaln pakurhl

pewn ke Deauty snd exlsting ppennensi and
WHEREAS, the Board of Bupary

ik rnjwnizu snid narural beauty and reliting opennasi and Bk

sugganted that grenker preantys the sems for the publ ba Bennfit,

and, thurstors, Srantor and dranted dawies ta praseive snd conpatyd
Lar the publie el the matural gondlslies nd presant Atete ot

neat 4md

WHIRZAS, ths aid Coanker is willing to grsnt te the Covaly

6¢ Montarey the scunis ues ¥ Werebnster expresssd of. the sald land,

and tharshy frotedts malnthin, &nd snhands The prosemt acnlc peauty
rastrioted use dnd dnjoyment of 1ald

the Lmposliion af tha condltions

and” mEaTing ppemiern by the
properly by Scantoy because of
nerehnadtar axpeswed,

wou, ‘rnz_ar.wu. ror ked in
tha Grantor doew hepvby 9rEAL and convey

Mt watate, knterast snd conssTvation and sowm

renl propurty dascrized Ln Exhinit Acwhich b steachid hereta wnd

of the maturs AR EhATaEEAY snd to the sxtiat

connlderation ¢ the preml¥er:
unka the couuTY af HOTEREY

l¢ wapwmant ka Yhe

wada nopare harecl,

whn

781
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MONTEREY COUNTY PLANNING COMMISSION
AUGUST 30,2017
AGENDA ITEM NO. 5

Additional
Correspondence

August 22, 2017 8:00 a.m. through August 29, 2017 4:00 p.m.

Collins - PLN130339

Contact Info;
Anna Quenga, Associate Planner
Monterey County Resource Management Agency
Land Use Division, Planning
1441 Schilling Place - South, 2nd Floor, Salinas CA, 93901
831-755-5175 or guengaav@co.monterey.ca.us




McDougal, Melissa x5146

From: Quenga, Anna V. x5175

Sent: Tuesday, August 22, 2017 9:30 AM

To: McDougal, Melissa x5146

Subject: Fw: PLN 130339/ APN 241 021 007 000

Dear Melissa,
Could you please make sure the Planning Commission receives a copy of this email.

Thank you,

Anna V., Quenga, Associate Planner
Current Planning
Monterey County RMA-Planning

HEARING »L BMIITAL
PROJECT NOacit D T BOED )
- paTE RECHIVED {22117

1441 Schilling Place ~ South Building Second Floor SUBMITTED 19 14 Taldog, ?
Salinas, CA 934901 DISTRIBUTION Y11 DATE. B
(831) 755-5175 work {831) 757-9516 fax DATE OF REARING: giggjﬂ

www.ca.monterey.ca.us/phi

@ Plamse consicer the anvironment hofors printing this e-mail

From: califwayoflife@aol.com [mailto:califwayoflife@aol.com]
Sent: Tuesday, August 22,2017 9:17 AM

To: Friedrich, Michele x5189 <friedrichm@co.monterey.ca.us>
Cc: Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>
Subject: PLN 130339/ APN 241 021 007 000

Michelle ,

| was made aware that the Zoning Administrators will be hearing the Project application for
Collins at 83 Mt Devon Road, Carmel Highlands APN 241 021 007 000 (plan130339) on August 31
st. | was never notified as | requested back on May 04,2017.
Furthermore , | requested to come to Salinas to discuss this with the planner Anna V. Quenga and
was never given the opportunity .
| wish to confirm that the Emails & Fax (containing a copy of The Consetvation and Scenic
Easement , APN map & Monterey Herald Article 1967 showing dedication), that | sent to the Planning
Commission prior to May 04, 2017 will be part of the file presented by staff at next weeks meeting .
Other materials would be from Zane De Amaral & Meghan De Amaral , Please also include this
email in the file for ptan 130339.
We oppose this application and believe that the Conservation and Scenic Easement of 1967
should be upheld .

Thank you
Gwyn De Amral

s
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McDo_tigal, Melissa x5146

From: Quenga, Anna V. x5175

Sent: Tuesday, August 22, 2017 9:30 AM

To: McDougal, Melissa x5146

Subject: FW: PLN130338 - Legal Issues re Conservation Easement
Attachments: Letter to Anna Quenga re Easement 8-21-17 .pdf

Melissa,

Could you please make sure the Planning Commission receives a copy of this letter,

Thank yau,

Anna V, Quenga, Associate Planner _ .

Current Planning HEARING SUBMITTAL e
Monterey County RMA-Planning PROJECT NOLAGENDA N 2]

1441 Schilling Place ™~ South Building Second Floor BATE RECEIVED: e """ ™

Salinas, CA 93501 supmirtep sy vir R, .. . E0084 1
{831) 755-5175 work (831) 757-9516 fax DISTRIBUTION TO/OATE: 5 wﬁﬁ@kﬂl
www.co.monterey.ca,us/pbi DATE OF HEAR NG et

g@%j Please consider the envirenment hefore prinding this e-masil

From: Gary Fontana [mailto:gary@garyfontana.com]

Sent: Monday, August 21, 2017 4:43 PM

To: Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca,us>

Cc: Onciano, Jacqueline k5193 <oncianoj@co.monterey.ca.us>; Rochester, Don <RochesterD@co.monterey.ca.us>;
Mendez, Jose <Mendez) @co.manterey.ca.us>; ambrizana@gmail.com; Padilla, Cosme <PadillaCl@co.monterey.ca.us>;
Getzelman, Paul C. <GetzelmanPC@co.monterey.ca.us>; mdufiock@gmail.com; amydroberts@gmail.com; Hert, Luther
<HertL1@co.monterey.ca.us>; Vandevere, Keith <VandevereK@co.monterey.ca.us>; Martha Diehl
<mvdiehi@mindspring.com>; Gwyn De Amaral (califwayoflife@aol.com) <califwayoflife @aol.com>

Subject: PLN130339 - Legal Issues re Conservation Easement

Anna:

Attached is a letter that describes various legal issues arising from the Conservation and Scenic Easement that was
placed on the property that is the subject of the application in PLN130339 in 1967. As indicated in the letter, | believe
that the easement, which was accepted by the Board of Supervisors of Monterey County in February 1967, remains in
full force and effect, If that is true, it would be a violation of the Government Cade for the Planning Commission to
approve the application or any of the building permits associated with it. Ata minimum, because the terms of the
easement prohibit the proposed development, | believe that the issues related to the validity of the easement should be
addressed before the Planning Commission proceeds with consideration of the substance of the application.

Mr. De Amaral (as a representative of the De Amaral family) and | would be happy to meet with you and attorneys
from the Office of the County Counsel to discuss these issues and to make available the materials that | have collected
regarding the land transactions that resulted in this property - which was given to the Monterey Foundation for
Conservation in 1966 - ending up In private hands.

If a decision is made to proceed with the hearing on PLN130339 on August 309 without first addressing the
Conservation Easement, | ask that the material in the attached letter and the exhibits be made a part of the record. |




have attempted to copy all of the members of the Planning Commission on this email, but will rely on your to insure that
everyone is made aware of this issue. .
Thanks again for your assistance throughout the past several manths. As we both are now aware, having to go back (
fifty years to search for records and correspondence about this property had made this application particularly
difficult. Nonetheless, | think that we now have enough of the historical materials for the Planning Commission to be
able to understand and resolve the easement issues.
Gary Fontana

% GARY L. FONTANA

Atturney at Law

215 West Franklin Street, Suite 305
Monterey, CA 93940

Tel: {831) 204-8215

Fax; {831) 851-9933

Emall: gary@garviontana.com




—

LAW OFFICES OF GARY L, FONTANA
228 WEST FRANKLIN STREET » SUITE 305
MONTEREY, CA 93940

Telophone: (B31) 204-82135
Facsimiler [83F) 8319933
fEmatl; gary@garyfantans.oon

Via Fmail and U.S, Mail
August 7, 2017

County of Monterey .

Resource Management Agency — Planning
Attn: Anna V. Quegna, Associate Planner
168 West Alisal, 2™ Floor

Salinas, CA 93901

Re: PLN130339 (Collins) ~ Legal Issues Created by the 1967
Congervation BEasement and the De Amaral Preserve

Ms. Quenga:

It has taken me longer to collect the historic documents and other information that [
needed for this letter than T anticipated when I spoke with you several weeks ago. In any event,
the puzpose of this letier is to make you and the Office of the County Counsel aware of various
legal issues that will arise if the Planning Commission or the Board of Supervisors were to
authotize the proposed development at 83 Mt. Devon Road in Carmel without addressing the
current legal status of the Conservation and Scenic Easement that govemns the use of this

praperty.

While it is not mentioned anywhere in the proposed Mitigated Negative Declatation
ptepared by your office, a Conservation easement was established on this property by the
Monterey County Foundation for Conservation on February 23, 1967. The easement - which
prohibits any of the development proposed in the current application - was accepted by the
Monterey County Board of Supervisors and tecorded on March 3, 1967.

Comments submitted by other citizen gtoups demonstrate the unprecedented nature of the
pending application - which requires both a change in zoning and variances from slope and
setback requirements established by the Carmel Area Land Use Plan. In addition, however, the
land on which the proposed construction would take place is within the De Amaral Preserve, a
30-acre patcel of open-space land that was created by the 1967 easement as a permanent
memonal to Major Frank De Amaral, who was a U.S. Army pilot who died in combat in Viet
Nam in 1965.!

| The De Amaral Preserve open space is explicitly recognized as a scenic easement and open
space {n the Carmel Area Land Use Plan (“CALUP”). It has been part of the CALUP since its




Ms. Anna Quenga -~

Monterey County RMA \
August 21, 2017 ‘
Page 2

As described in greater detail below, I believe that the easement remains in full force and
offect. If that is cotrect, it would be a violation of the California Open-Space Easement Act of
1974 and Government Code section 51086 if Monterey County were to issue a building permit
for any of the structutes proposed in the current application.

A. The 1967 Conservation and Scenic Basement and
Establishment of the De Amarat Preserve

The current application proposes to construct a residence on extremely steep slopes
Jocated in a 30-acre parcel (APN 241-021-007) that the applicant acquired in 1994. In December
1966, those 30 actes of land were donated to the Monterey County Foundation for Conservation
by Mr. N.J. D’ Ambrogio, a ocal Jandowner, in memory of Major De Amaral. The event was
commemorated in a photograph and story (below) that appeared in the Monterey County Herald
on February 6, 1967,

adoption in 1983, Specific references to the DeAmaral Preserve appear in the CALUP on pages
71 (fn.) and 93. The family name is inconsistently spelled in the CALUP as “DeAmaral” and

“deAmaral.” The preferred spelling is “De Amaral.”

7N




Ms, Anna Quenga
Monterey County RMA
August 21, 2017

Page 3

Shortly after the luncheon described in the photograph, on February 24, 1967, the
Foundation for Conservation formalized the dedication to Major De Amaral by executing a
Conservation and Scenic Easement Deed an the property and conveying the easement fo
Monterey County. The Board of Supervisots accepted the easement on February 24% and caused
both the Deed and the Resolution of Acceptance to be recorded.

At the time the easement was created, the property was completely undeveloped. It is
clear from the terms of the deed that the parties intended that the land would remain that way and
would become pemanent open space. The easement deed makes gpecific reference to the
“natural beauty and existing openmess” of the property and states that both the Foundation and
the County of Monterey “desire to preserve and conserve for the public benefit the natural
condition [of the property] and present state of use.” Exhibit 1, pg. 1 (emphasis added).

The language of the deed also makes it clear that the intent of the parties in creating a
conservation and scenic easetment and conveying it to the County was to protect the land as open
space and prohibit all development not specifically authorized by the tetms of the easement.
Thus, the easement deed recites:

Grantor is willing to grant to the County of Monterey the scenic use as
heteinafter expressed of the said land, and thereby protect, maintain, and
enhance the present scenic beauty and existing openness by the restricied use
and enjoyment of said ptoperty by the Grantor because of the imposition of
the conditions hereinafter expressed. Exhibit 1, pg. 1,

In addition to general language barring any future use of the property that would
“materially alter the landscape,” the easement deed contains at least two specific prohibitions
that preclude the development proposed by the applicant in PLN 130339. First, is a prohibition
against the erection of buildings or structures of any kind on the land not ditectly related to
utility purposes or the enhanticetnent of the land as “an undeveloped scenic area.”

[NJo structures of any kind will be placed or erected upon said described
premises, except structures, lines and other facilities necessary to maintain a
water, drainage or sewer system, utilities consisting of telephone, power, and
cable television lines, utility roads necessary to serve same, under, on or over

2 A copy of the Conservation and Scenic Easement Deed is attached as Exhibit 1 to this letter,
The easement was tecorded on March 3, 1967, Monterey County Recorder’s Office document
(38428 (Reel 495, page 586). The Resolution authorizing acceptance of the easement stated
that “this Deed is accepted with the understanding that the area described therein will not be used
for credit as open space for an adjoining development.” Monterey County Board of Supervisors
Resolution No. 67-73, February 28, 1967. A copy of the resolution was recorded along with the
Deed. A copy of the Resolution appears at Reel 495, page 554,




Ms. Anna Quenga
Monterey County RMA
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said land, bridges, fences, and other structures reasonably niecessary and
incidental to the construction, maintenance, and operation of an undeveloped
scenic area, including but not limited to roads, riding and hiking trails,
fireplaces and picnic areas. Exhibit 1, pg. 2, 1.

Plainly, the house and garage proposed in PLN 130339 are structures which ate
prohibited by the terms of the easement.

Second, the proposed development also violates the prohibition against excavation
and topographical changes to the land, Thus, the easement deed provides,

[E]xcept for the construction, alteration, relocation and maintenance of roads
and riding and hiking teails, the general topography of the landscape shall me
maintained in its present condition and no excavation or topographic changes
shall be made, except 1o prevent erosion or damage to the land. Exhibit 1,

pe.3, 13

Onee again, there can be no question that the exiensive excavation proposed in PLN
130339 violates the terms of the 1967 easement.

The 30 acres which comptise the De Amaral Preserve has remained as
undeveloped, open-space for more than 50 years. In view of this history, it is difficult to
comprehend why the County of Monterey which has protected the De Amaral Preserve as
open space throughout that period would even consider, much less approve, an
application that directly violates the tetms of the easement and is fundamentally
inconsistent with the zoning, slope and set back provisions of the Carmel Area Land Use

Plan.

Subsequent Changes in the Ownership of the De Amaral Preserve

The Monterey County Foundation for Conservation held title to the land which
makes up the De Amaral Preserve for ten years. Duting that petiod, Major De Amaral’s
family constructed a large stone bench on the property adjacent to Mt. Devon road and
installed a bronze plaque identifying the land as the “Major Frank De Amaral Memorial
Preserve,” A recent photograph of the stone bench.and a photograph of the bronze
plague that was taken in the 197¢’s appear on the following page.
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While the bronze plaque was later stolen, the following is a copy of a photograph
of the plaque taken in the 1970°s:
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The inscription on the plaque described the preserve and jts purpose as follows:

This pine forest pteserve was presented to the Monterey County Foundation
for Conservation on December 13, 1966 by N.J. D’ Ambrogio as a perpetual
memaorial to Major Frank De Amaral of the United States Army who died in
combat in Vietnam on October 4, 1965.

Mr. D Ambrogio died in 1972.% According to records obtained from the
California Secretary of State’s Office, the Foundation for Conservation was dissolved in
1984. In March 1977, the Foundation for Conservation transfetred title to the Do Amaral
Preserve to the BSI Foundation, a non~profit corporation that was associated with the
Behavioral Sciences Institute.! The BSI Foundation owned the Preserve propetty until
1989. The Behavioral Sciences Institute, itself, never owned any of the land in the De
Amaral Preserve. Neither the Institute, nor the BSI Foundation, ever proposed to develop
the property in the De Amaral Presetve in any way.”

Tr August 1989, the BSI Foundation sold the land underlying the De Amaral
Preserve to Walter and Loretta Warren.$ The circurstances (including the amount paid
for the property) surrounding the transfer from the BSI Foundatjon to the Warrens are
unclear. However, it seems that the Behavioral Sciences Institute was insolvent at the
time and had been for several years, The Warrens held the property for a little more than
four years. They sold the Preserve property to an entity called the Kakis Family

3 Stanford News, Endowed Professorships Announced, July 21, 2004, at
http://rews. stanford.edy/news/2004/uly2 1/ med-professorships-72 Lhim! .

4 The deed transferring title to the land to the BSI Foundation is dated February 28, 1977. It was
recorded on March 23, 1977, Monterey County Recorder’s Office dooumnent G12597 (Reel
1129, page 471).

5 Tn August 1977, the Behavioral Sciences Institute purchased approximately 110 acres in the
Carmel Highlands from Stanford University. The Institute sought to develop a portion of the 110
acres as an “internationa) educational confererice center,” See Santa Cruz Sentinel, Ronald
Zeller Named Director of Foundation, November 24, 1975, page 4, available at
hitps://www.newspapers,com/newspage/62485286/ . In 1986, the Institute defaulted on a deed
of trust that secured loans the Institute had used 1o finance the purchase of the 110 acres and the
land was acquired by the lender in a foreclosure sale, See Trustee’s Deed executed Decembet 3,
1987, recorded on January 22, 1988, Monterey County Recorder’s Office document 03729 (Reel

2190, page 1141).

6 The deed transferring title to the Warrens was signed on August 16, 1989, It was recorded on
August 18, 1989, Monterey County Recorder's Office document 45369 (Reel 2399, page 1205),

N
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Revooable Trust in November 1993 for $108,000,7 Three months later, in February
1994, the Kakis Family Revocable Trust sold the property to the current owners, James
G. and Sook Collins for $129,000.%

C. Purported Termination of the Conservation and Scenic Easement in 1990

During the 48 years between the creation of the De Amaral Preserve in 1966 and
August 2014, when the current application was initially filed, no one had ever proposed
to develop this property or otherwise violate any of the provisions of the Conservation
and Scenic Fasement. However, in December 1990, a year and a half after they acquired
the property from the BSI Foundation, Walter and Loretta Warren executed an instrument
purporting to “terminate” the Conservation and Scenic Easement that the Foundation for
Conservation had glven to Monterey County in 1967. A copy of the Notice of
Termination is attached as Exhibit 2.°

Whatever their motivation, the Warrens never sought an administrative or judicial
determination that the alleged termination was valid or effective. They never sought (and
certainly never obtained) consent from Monterey County to termination of the easement.
They did not file any legal opinion as part of the Notice of Termination, and they never
sought judicial confirmation of the termination via a suit to quies fitle on the land,
Instead, the Watrens sold the property and left it to subsequent owners to find out
whether the Notice of Termination had any legal effect.

7 The Warren to Kakis deed is dated November 23, 1993. Tt was recorded on December 2, 1993,
Monterey County Recorder’s Office document 85648 (Reel 3032, page 897),

% The Kakis to Collins deed is dated February 8, 1994. It was tecorded on February 22, 1994.
Monterey County Recorder’s Office document 13941 (Reel 3069, page 778).

9 The Notice of Termination is dated December 21, 1990, 1t was recorded on December 24,
1990, Monterey County Recorder’s Office document 74179 (Reel 2590, page 780), As
recotded, the Notice of Termination included the easement, itself, but did not include the
notarization, the property description or the Board of Supervisors Resolution accepting the
easement that was recorded in 1967.
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D. Requirements for Termination Bstablished in

Parapraph 7 of the Easement Deed

In the Notice of Termination that they recorded in December 1990, the Warrens
cited “Article 77 of the Conservation and Scenic Easement Deed and the passage of the
California Coastal Act of 1976'° as support for their action, Paragraph 7 of the 1967
Deed of Easerent (Exhibit 1) establishes two preconditions for termination of the

easement;

a. That the Legislature pass a statute pursuant to Article XXVIII of the state
Constitution or a statute similar to the Land Conservation Act of 1965; and

b. In order to qualify, the statute passed by the legislature must restrict the
property to “scenic and recreational uses” or the production of food, fiber or

hatural resources.

As the text of the Deed of Easement made clear in 1967, both the Grantor (the
Foundation for Conservation) and the Grantee (Monterey County) intended that the land
in the De Amaral Preserve would remain as open-space (“preserve and conserve for the
public benefit the natural condition and present state of use”) in perpetuity. See
discussion at page 3, supra.

The easement wasn’t drafted to allow the Grantor to walk away from the
restrictive provisions any time he, or his successors, felt like doing so.!! Instead,
Paragraph 7 was drafted metely to allow the Grantor to take advantage of subsequent
tegislation that could provide the same degree of protection for the land, but might offer
property tax advantages or other benefits that were not available in 1967 for non-
agricultural land such as the De Amaral Preserve.

The text of the relevant portion of paragraph 7 is as follows:

In the event that the State of California, ot any political subdivision thereof,
should pass legislation pursuant to Article XXVIIT of the Constitution of the
State of California, or should pass legislation such as the California Land
Consetvation Act of 1965, or other legistation for the purpose of restricting

19 pyblic Resources Code §§30000-30900,

11 Had that been the Grantor’s intent, Paragraph 7 would have been shorter and much more

specific.

7
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the use of real property to conserve and maintain natural scenic beauty, open
space lands, natura] resources and agricultural land for plan and animal
production, which legislation shall restrict, ot would by agreement of
Grantor, of its sucesssors in interest restrict, the use of said property for
scenic or and recreational uses or for the use of natural resources ot for the
production of food and fiber, the Grantor, or its successors in interest, shall
have the option to have the property described in Exhibit A, or a portion
thereaf, subjected to the restrictions created by such legislation, free from the
restrictions imposed by this conveyance. Shoutd Grantor, or its successors in
interest, desire to exercise the option to restrict the use of a portion of or all
of said real property pursuant to such legislation, Grantor, of its successors in
interest, shall give notice to the Grantee of the exercise of said option. Upon
the giving of such notice, this conveyance, as to the portion of the property
subjected to such legislation or which will be subject to such legislation by
the agreement of the Grantor, or its successors in interest, shall immediately
cease and determine and revert to and vest in the Grantor, or its successors in
interest, upon becoming subject to such legislation; the intent of this clause
being that in the event that the subject propetty, or a portion thereof, shall
become restricted pursuant to such legislation, that the restrictions placed
upon Grantor, or its successors in title, on said real property shall become
null and void and of no further force and effect.

Conservation and Scenic Easement (Exhibit 1, {7) (emphasis added).

The language of Paragraph 7 requires both subsequent legislation similar to the

Williamson Act and statutory provisions in that legislation (or which could be drafied in
response to the legislation) that would significantly restrict the use of the land. There is

nothing in the language to suggest that it was inlended to allow a subsequent landowner
to eviscerate the terms of the easement and develop the land in a manner fundamentally

at odds with the original intent.

E. The Notice of Termination is Invalid Because It Is
Contrary to the Requirements of Paragraph 7

The Notice of Termination claims, without any analysis, that (a) the California

Coastal Act'? (“Coastal Act”) constitutes “the qualifying legislation” which authorizes
termination of the easement. The Notice does not explain how the Coastal Act “restricts
the use of the property for scenic and recreational uses.” Nor does the Notice identify the
goals of the Grantor when it oreated the easement, much less how the Coastal Act “fully

12 puB. RES. CODE §§30000 et seq..
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meets all of the goals and objectives of the Grantor.” Notice of Termination (Exhibit 4,
92). In fruth, the Notice of Termination was nothing but a transparent ploy to remove
deed restrictions that impaired the resale value of the Warren's land.

Because the Easement Deed was recorded, along with the County’s resolution of
acceptance, the Warrens were in no position to claim that they were ignorant of the
resttictions when they acquired the property, Not 18 there any evidence what they paid
for the propetty, if anything, when they acquired it from the BSI Foundation,'*

1. The California Coastal Act Does Not Meet the Requirements
for Oualifying Legislation Established in Paragraph 7

The first sentence of paragraph 7 identifies two, closely-related examples of
legislation that could provide the basis for terminating the Conservation and Scenic
Easement. Both deal with property tax relief. The first reference is to the passage “of
legislation pursuant to Article XXVIII of the Constitution of the State of California.”
The second reference is to “legislation such as the California Land Conservation Act of
1965" — a statute known today, more commonly, as the “Williamson Act.”

Article XXVII! of the California Constitution was proposed by the Legislature
and approved by the electorate as Proposition 3 in 1966. 4 It was added to the state
Constitution to resolve doubts about the constitutionality of the Williamson Act (which
had been enacted in 1965) and to free that statute and other open space legislation from
the mandatory, market value assessment provisions of the California Constitution. See
Sierra Club v. City of Hayward (1981) 28 Cal.3d 840, 851 (171 Cal. Rptr. 619}, Dorcich
v, Johmson (1980) 110 Cal. App.3d 487, 493 (167 Cal. Rptr. 897); see also THOMAS
BARRETT, THE CONSERVATION EASEMENT IN CALIFORNIA 36 (Island Press 1983).

As enacted, Article XXVIII provided,

13 According to records obtained from the California Attorney General’s Office the land was
transferred about the time the BSI Foundation dissolved, The land could have been transferred
in satisfaction of an antecedent debt to the Watrens, Otherwise, the land should have been
transferred to another charitable or non-profit foundation as required by the BSI Foundation
Atticles of Incorporation and Californta law.

15 Tn 1974, the substance of Article XX VIII was moved to Article XIII, Section 8 of the
Constitution.

s

N
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Notwithstanding any other provision of this constifution, the Legislature may
by law define open space lands and provide that when such lands are subject
to enforceable restriction, as specified by the Legislature, to the use thereof
solely for recreation, for the enjoyment of scenic beauty, for the uge of natural
tesources, or for production of food or fibet, such lands shall be valued fot
assessment purposes on such basis as the Legislature shall determine to be
consistent with such restriction and use,

Whatever else might be said about the Coastal Act, it was not “passed pursuant to
Article XXVII of the Constitution of the State of California,” nor did the
constitutionality of the Coastal Act depend on Article XXVIH, The Coastal Act does not
mandate that property be maintained as “open space.” Not does the Coastal Act specify
how “such lands shall be valued for assessment purposes.” Plainly, the California
Coastal Act is not the kind of legislation the Foundation for Conservation had in mind in
the first example oited in Paragraph 7.

That is equally true of the second statutory example cited in Paragraph 7. The
Coastal Act bears no resemblance to the California Land Conservation Act of 1965 (the
“Williamson Act”). The Williamson Act was enacted to deter the rapid and irreversible
loss of agticulturat land by preserving agticultural land throughout California in
exchange for reduced property taxes for the owners of that land. Sierra Club v, City of
Hayward (1981) 28 Cal.3d 840,850 [171 Cal. Rptr. 619]; De Vita v County of Napa
(1995) 9 Cal.4™ 763, 791 [38 Cal. Rptr.2d 699,

The Coastal Act is a procedural statute designed to create a “comprehensive
scheme to govern Jand use planning for the entire coastal zone of California.” Yost v.
Thomas (1984) 36 Cal.3d 561, 565 [205 Cal. Rptr. 801]. The Coastal Act establishes
“minimum standards and policies for localities to follow in developing land use plans”
but gives “wide discretion to local government to determine the contents of such plans.”
Id. 36 Cal.3d at 572-573; MeAllister v County of Monterey (2007) 147 Cal. App.4th 253,
___[54 Cal. Rptt.3d 116, 127].

The structute of the Coastal Act isn’t based on the Williamson Act and it does
not “restrict . . . the use of said property [i.e., the De Amaral Preserve] for scenic and
recreational uses” as required by Paragraph 7 required if the statute was to be the
legislative predicate for termination of the 1967 easement,
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2. .Examples of Subsequent Legislation that Could Have
Been Used If the Warrens Wanted to Protect the Land

If the land in the De Amaral Preserve had been “devoted to agricultural use” in
1966 or land focated in an area that Monterey County had designated as an “agtricultural
preserve,” the California Land Conservation Act of 1965 would have been a vehicle that
{he Foundation for Conservation could have used to protect the status of the 30 acres that
were set aside as the De Amaral Preserve, !¢ However, in 1967 it was certainly
possible that the California legislature would enact legislation to protect and preserve
open space land based on the Williamson Act and extend property tax relief to open
space and other types of conservation lands. In fact, during the next few years, that is
exacily what occurred,?

Tn 1969 the Legislature enacted the Open-Space Easerment Act of 1969.1* This
statute extended the use of contract mechanism contained in the Williamson Act to
include lands devoted to recreational use and open space. The Open-Space Easement Act
authorized local governments to accept and enforce open-space easements on private land

15 The Williamson Act (Government Code section 51242) specifies that “[n]o city or county
may contract with respect to any land pursuant to this chapter unless the land: (2) is devoted to
agricultural; [or] (b) is located with an area designated by a city or county as an agricultural
preserve.”

16 1f the land had ofherwise qualified, the Williamson Act would have required the Foundation
for Conservation 1o enter into an annually renewable contract with Montetey County that would
have prevented any development on the land for & period of at least 10 years and would have
imposed substantial penalties and a 10-year notice period to cancel or terminate the contract.
See, e.g., County of Humbolds v. McKee (2008) 165 Cal. App.4% 1476, 1487-1489 [82 Cal.
Rptr.3d 38]. A useful short summary of how the Williamson Act works appears in Michael
Patrick Durkee, David H Blackwell and Thomas P Tunny, 4 Modern Perspective on the
Williamson Act, CALIFORNIA REAL PROPERTY JOURNAL, Vol. 22 pages 5-7, available at
hitp//www.allenmatking.com/~/media/E3848D439DAS4E] SRBSETABDO1726896.pdf .

17 One of California’s early efforts to provide legislative protection for open-space fand was the
Seenic Deed Easement Act which was enacted in 1959. See Gov’t Code §§6950-6954. In fact,
that statute was & response to requests by landowners in Monterey County to protect their
coastline from impending development. See THOMAS BARRETT, THE CONSHRVATION EASEMENT

IN CALIFORNIA, supra, at 11,

1 Stat, (1969) Ch.762, §1.

-,
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and withhold building permits for construction of any improvements not authorized by
the terms of the easement. See THOMAS BARRETT, THE CONSERYATION EASEMENT IN
CALIFORNIA, supra, 16, In return for relinquishing such rights landowners would be
cligible for the same use-related, assessment valuation provided for in the Williamson
Act and authorized by Article XXVIN of the state Constitution. Jd, at 16-17."°

The Open-Space Hasement Act of 1969 is a perfect example of the type of
legistation contemplated in Paragtaph 7. Four years later, the legislature passed a similar
statute that also would have qualified as a basis for invoking the termination provision in
Paragraph 7.

The Open-Space Easement Act of 1969 specified that qualifying open-space
casements had to extend for a period of at least 20 years in comparison to the 10-year,
annually renewable contracts specified in the Witliamson Act.?® Nonetheless, the two
statutes were. clearly built on the same model for a similar purpose -~ i.e., encouraging
fand preservation through long-term contacts and property tax relief. In 1974, the
Legislature enacted the Open-Space Basement Act of 1974?! to bring the statute even
more in line with the provisions of the Willlamson Act. The 1974 Act reduced the
minimum duration for qualifying easements to 10 years® and added a mechanism by
which landowners could petition for eatly termination of an open-space easement.?® .

Both Open-Space Easement statutes (1969 and 1974) are examples of legislation
that meets the requirements established in Paragraph 7 of the 1967 Conservation and
Scenic Easement. In addition, both statutes were very similar in purpose, structure and
effect to the Williamson Act, Both would have meet the requirement that “the legislation
shall restrict, or would by agreement of Grantor, or its successors in interest restrict the
use of said property for scenic and recreational uses . . .” See Exhibit 1, {7 (emphasis
added).

1 The statute specifically mentions Article XXVIII of the Constitution. See Gov'T CoDE
§51056(b)8).

0S¢ California Government Code section 51053 and compare with section 51244,

21 Stat. (1974) Ch.1003, §2.

2 Gov'T CoDg §§51081.

2 (jov’T CODE §§51090-51094,
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In 1990, both of the Open-Space Eascment statutes were available to the Warrens
if they had wanted to terminate the easement and, at the same {ime, ensure that the De
Amaral Preserve would be protected from future development. Both statutes would have
made it possible to preserve the undeveloped status that the Foundation for Consetvation
envisioned when it created the easement in the first place. Plainly, that isn’t what Mr.
and Mrs, Warren had in mind.

F. The Planning Commissiot Is Required to Enforce the Easement

If the Notice of Termination was invalid in 1990, it is equally invalid today. The
fact that 27 years have passed since the Notice of Termination was recorded, does not
improve the validity of an improper and unlawful atternpt to terminate the easement in
violation of its terms.

Read in context, the language used in Paragraph 7 of the 1967 Easement Deed is
clear and unambiguous in explaining the circumstances that would allow the Grantor (of
a subsequent land owner) to convert the restrictions created by a private easement to
restrictions enforced pursuant to a subsequent statute, If there is any ambigulty in the
language, the historic record and the apparent intent of both the Grantor and Grantee of
the easement to create a permanent, open-space memorial for Major De Amaral supplies
any parol evidence required to demonstrate that the 1990 Notice of Termination was
contrary to that intent. If the language used in & statute or written agreement is clear, it
should be enforoed according to its terms, See County of Sacramento v. Pacific Gas &
Elec. Co. (1987) 193 Cal. App.3d 300, 308-310 [238 Cal. Rptr. 305); Vor Klompenburg
v, Berghold (2005) 126 Cal. App.4t 345, 349 [23 Cal. Rptr.3d 799, 802-802];
CALIFORNIA CIvIL CoDE §815.2(d) (“The particular characteristics of a conservation
easement shall be thosc granted or specified in the instrument creating or transferring the
easement.”).

There has been no prior application to develop any of the property in the De
Amaral Preserve ot otherwise within the scope of the 1967 easement prior. Neithet the
Warrens, nor aby subsequent land owne, has ever petitioned Monterey County to modify
the tetms of the casement. Nor has anyone sought a judicial determination of the legal
validity of the Notice of Termination or its consistency with the language of Paragraph 7,

A. The Planning Commission is Required to Enforce the Easement

When the Board of Supervisors accepted the Conservation and Scenic Fasement
in 1967 it assumed a responsibility to enforce the easement and protect the land. Today

N
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that obligation is codified in section 51086 of the California Government Code which
provides, in pertinent part,

From and after the time when an open-space easement has been aceepted by
the county or city and its acceptance endorsed thereon, no building permit
may be issued for any struoture which would violate the easement and the
county of city shall seek by appropriate proceedings an injunction against any
threatened construction or other development ar activity on the land which
would violate the easement and shall seek a mandatory injunction tequiring
the removal of any structure erected in violation of the easement.

Open-space land is a valuable and increasingly scarce, public resource. That is
especially true of coastal land i Monterey County. There is no good reason, under any
citoumstances, for the Planning Commission to grant an application such as PLN13033%
which is so completely at odds with the County’s zoning and land use laws. But it is
entirely inexplicable for the Planning Commission to proceed with this application in
view of the evidence that the proposed development violates the provisions of an open-
space easement that the County has held and protected for fifty years.

Please deny the application and ptotect the 30 acres of pristine, open-space land
within the De Amaral Preserve.

Respectfilly submitted,

i

. Fontana
cc:  Mr, Gwyn De Amaral
Planning Commission Members
Don Rochester (rochesterd(@co.monterey.¢a,us)
Jose Mendez (mendezi@co.monferey.ca.us)
Ana Abbriz (ambrizana@gmaii.com)
Cosme Padilla (padillac]@co monteray,ca.ug)
Paul C. Getzelman (gelzelmanpe@co monterey.ca.us
Melissa Duflock (mduflock@email.com)
Amy D, Roberts (ainydrobertsi@igmail com)
Luther Hert (hertlL@co.monterey.ca.us)
Keith Vandevere (vandeverek@eo.monterey,ca.us)
Martha Diehl (mvdiehl@mindspring.coin)




EXHIBIT 1
Conservation and Scenic Easement Deed
February 24, 1967
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arpARBEY ATREQUEST OF
COUNTY OF MCNTEREY,.
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murs DEED made this _24kh  day of _ Fobenagy : . 1967, % %

by and between the MONTEREY COUNTY FORNDNTLON FOR CONSERVATEON, a

non-profit corperation, as Grantor, and the COUNTY OF MONTEREY, 2

political subdivision of the ftate of califyrnia, as Srantee,
 HRITHE SEEETH:

WHEREAS, the said Grantar is the owner in fee of the real
property hereinafter deacribad, gituate in the County of Montersy,
state of California; and ' '

WHEREAS.‘&\Q sald land bf paid Graptor has cexrtain natural
scenlo beauty and existing °penneBS= and

WHERBAS, the Board of Supervisors of the County of Monberey ‘r

"

has recognised said natural beauty and existing opemnnasé and hase
suggested that Grantor presexve the same for tha publie benaf}t,
and, therxeforw, Gtantor and Grantee denire to praserve and consezve
for the publit henafxt the natural qondltion and present state of
use; and . )

WHERBAS, the said Grantor is willing +a g:ant to the County
of Montersy the scenic‘use as hereinafter exprossed of the sald land,
and thereby protect, ma;ntain,.and enhance the present scenic beauty

and existing openness by the restricted use and enjoyment of ‘said

'p:éparty hy the Grantor because of the impbsiiion of the conditions

hereinaﬁte: expressed.

NCW, . THEREYORE, fox and in consmderation of the premises,

_ the Grantor does hexeby grant and gonvey unto ‘the COUNTY OF MONYEREY

an estate, interest and conaezva;;on and scenic easement in the
real propetty daseribed in Exhibit A,which 1a attached heretc and

made a part herzof, of the nature and character and to the extent
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nereinafter expressvd, to e and to constitute 3 servitude upén

said real estate of tne Grahtpxi whiah estate; inter;sﬁ, sasement

and servitude will result frbm tha rest:i?tions hereby imposed upon

the use of said property by said Grantor, and to that end mnd for

the purpose of accomplishing the intent of tha paxtiea hereto, aaid ¢

srantor covenints on behalf of itself, its heifs, successors, and

assigns with the said Granteé, its sucoessors oF apsigng; to du and

cefrain from doing waverally and collectively upon the arantor's aalid

property the various acts hareinafter mentioned. ,
Gfantor peserves the ‘right to make full uae of said real property

subiect to tha provisions of this scenic easemant for all purposes

which do not interfere with, impair, destroy, or detract from the

scenje valuas preasxved and conkarved by this scenic easenent, ané

gramtor spezifically xeserves the right to maintain and xepair any

facility whith Grantox has heretofor constructed on sald real property.

The reatzictions hareby imposed upon the usé of said property
of the Grantor and the acts which said G@tntor shall yefrain from
doing upon their gaid propexty in sonnection therewith are, and ahall

+

pe, as followss.

1, That no atxuctures of any xihd will be placed or erested
_upon said dencribed premises, except stzuctures, iines and other
gacilitvies necesparny to maintain a water, drainage or sewer aystem,
gtilities consisting of telephone, powey, ond catle ;elévision lines,
utiiity roads nacesgary to serve 3amey, under, oﬁ or ove; said land,
b:idges, feances, and other structures reaaonably necessary, and
incidental &4 the construction, maintenance, and operation of an
undeveloped scenic dxea, ipeluding but not limited to roads,

riding and hiking trails, fi:cplﬁces and picnic aread.

v
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4. That tio advertiming of any kind ox mature shall be

located oh or within said propérty except that which may be located

‘on said premises at the time of the execution of this deed.

3, ‘That except for the coustruction, & alteration,
relocation and maintenance of xoads and riding and hiking trails,
the general topograﬁhy of the landsdape shall be maintained in its’
present condition and no excavation ox topographio changes shall be

made, exgept to prevent erosion or damage te the land.

4. Granto: reaerves the right to entaér upon the real
pmperty described in Exhibit A and to pring upon the land all
necegaBry equipment and persons reasonibly necessary ta fire goptxol, ’
to oonstruct *ixe xoads ond, athex merovementa for the purpase of
fira protection, and &o take any actinna raasonubly necensary fox
Eire protection: Grantoy further regerves tbe right to entex uporn '
the‘property and engage in fire prevention and brush;control ?rﬁctace;.

5. That na use of sald described property which will or

' does materially alter the landscape or utﬁg: aptracttve scenio

features of snid land other than those ppecified above gnall he’
done or sufferad
6. 1£ at any time the property herain described, or any

portion therent, ghall be- aelectea for condemnation by any public
utility ex any public agency, includ;nq the Grantee, then and in
that event this conveyande) insofar am it affects the praperty to be
condemned. ghall begome null and void. gelection of said property
shall ba determined upon the filing of any action flox tak;ng or
condemnation of sald property, or any portion thereof, in 2 gourt

of competent jurisdiction. Upon gme €iling of any such action, this




‘would by agresment of Grantor or its successors in intéYeet restrict,

e

conve}ance. lqsofar as it affects the property so selected for
condemnation, shall immediataly ¢ease and detexmine and révert to |
and vest in the Grantor, its sucdessor® in interest, or assigne;

the intent of this clausg baing that in the event of ccndemnation\:

of the subject property, or any portion thereof, Grantor; or its
successors in interest or assigns, are to be compensated ih acoondance
with the market value of aaid'onperty, said ma;ket valua t0 be
dutm‘:mined by the highest and best use afl said property without
reference t¢ this cotiveyankte, :

7. "In the avent that the Stﬁte of California. or any
political subdivision theresf, should pass legislation pﬁrsuant to
Article XXVIII of the Constitution of the State of Callfornin, or
should pass lagislation such as the California Land Consexvation Act
of 1965, or other legislation for the purpose of restrlyting the
use of real property to conserve and maintain natural scenis beauty.
open spate lands, natural rescurces ahd aéricﬁltural land‘fcr piant
and animal productich, which said leglslation shall restrict, or
the use of sald property for scenic and reoreationa) uses or for ‘
the uge of natural resources or for thé production of food and fibeyx,

the Grantor, or its sulcessors in interest, shall have the option

* to have the proparty described in Bxhibit A, or a portion thereof,

subjecsed,to the xestrictiong created By ‘such legislation, free

fxém the restrictions imposed by 'this canveyance, Should Grantor,
or its auccésucrs'in interesnk, desi?e to exercise thé.option to,
restriet the use of a portion of or all of said real property
pursuant to such legislation, brantor. or its succassors in interest,

shall give written notlce to Grantee of the exercise of said option.

. -4“
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in whole or in part.
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Upon tha giving oi sudh natise, th;ﬂ conv«yaneg, ai to the portion "
of the property aubjected to such legislation or which will ba Y e,
subject to such xegmslatxon by the agreement of Grantor. or its ’ '
succesacta in xntereat. shall immediately cease and determine and

ravert to and vest in the Granktor, ox its succasuora in title, : "

“Pon bBOOMan Aubject to aucn legisdation; the intent cf this clause T“;
beinq that in tha event that the subjeat property, of a portion : ';9
thereof, shall become reatricted pursuant to such leg;alat:on, that j?.
the: restrictions placed upon Grantox, or ite auaeaauors tn title,: -
oh sBaid real property shall become null and void ‘and of no fuxther
force and effect, '

Ta have and to hold unto the said county of Monterey,
iks succesaars and ausigns fo:evar. This grant shall be binding . -
upon the heira and assigns of the said Granter and ohall constityute
a servitude upon éhe.giopergy dascyided in Exhibit A hereto. The 2
parties, or their aucous;or; in-ln;grest; however, xeperve the =
right to modify, upon texms mui".ualz'l.y ‘aa;:iafacﬁory,' the proviaions‘
of this Agraameét and Grant;e ghall have the right to reconvey to
Grantor, or itd suaceaaués in interest, the,intar;nt herain grantgd

4

N w:wnass WHERECF, the partias hereto have set theirx handt .

and seal the day and year fixet hereinabove ‘written, -

a N . '
. f

BOR CONSERVATLON

Grantea"
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STATS DF CALIFORNIA

COUNTY OF MON’I‘EREY : X

bero:ve me,
Ccn.mty and

»

EMMET G.
3tate, personaliy appeared ,
Kknown' to me to be the (halrman of DO oF i

of the County of Montevey and known ‘co me to be the 'person who ,

axesuted the within instrument on behalf of said public
corporation, agency or pelitical surdivision; and acknowledged
to me that sald wag&aa%aﬁhdivision executed the same. .
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ALl that ecortain real proporty situato in the County of Monterey, -
State of California, toswit: @ . A !

BEING. poxtions of the Latds. genees]ly known as "Carmel Highlands .
Proporty" (refarshee Being madd £ "Map of a part of Carmel Fighi-
lands Proparty, showing shivey Ynes of g part of Rancho,San Jose
¥ Bur Chiguits, Monterey ge., ¢mif,," recorded 'May 18, 1918 in
Vel ) of Survoys, puge 93, 4n the office of tho Recoxder of
Montexey founty, Califormia, and to “Map No, 3 ¢f a part of Carmel
Highlands Property, ‘showing survey linés of a part of Rancho San Jose
Y Sur Chiguito, Monteroy ‘County, California", rececrded May 2nd, 1925
in Volume 3 of Surveys, page 103, in the office of the Recorder of
Monterey County, California), doscribed as follows:

FARCEL 15 . ’ . N i ! . o \ i

L | R LT
BEGINNING nt a point in the Easterly line of that tract of land,
conveyed'h¥ Rawmel Dovelopment Company, a coxpopdtisfi, to Margprat
H, Kilpat¥ick by deel dated November 21, 1927 a#d recorded Jandary
30, 1528 in Volume 137 ©fficial Records at Page 434, Montercy Qounty .
Records, bt point from whidh Statden K-39 bears North 6° 33' East,
1032.33 fent; thence £xonm sald ppifit of beginning running o
S, €2 33 £,, 29.67 feet to a station, thence -
S-.53° 53' W., 115.8." feet ta 3 station, thence A
8. '22° 18' W,, 174.19 feet to a station, thenca. ST,
5. 328 52?'\%&; 128,81 fept to a station, thence .
8 * 28Y W,, 188,35 feet to a"station, thaenae
§, 342 50* ., 91,21 feet o a station, thence:
S. 62° 11* ®., 190.12 feok b6 a station, thence '
8. 1% 88" W., 72.92 feet to'n station, thence : :
S, 54P 48' W,, 173.06 feet to the northernmost cornoy ¢f that
certdain tract of land econveyad to William Charles Butchey, 'and T
Marictta Ssarch Butcher, his wife, dated Maxch 29, 1923 and recorded |
April 11, 1223 'in Volume 16 Official Records of Monterey County,
Page 12, thence following the northwasterly line of saill Buteher
progerty, . & L S
8.761% 30' W, 96.88 feok; . :
By 5#3 A6 W., 57,82 fewb, and Co
S. 48° 87! ¥.,, 200,63 feat te station in road; thence
N, Ag~‘3ﬁ' W., 153,80 feet, thence e
R. & 50 B,, 198748 fask to the southcasterly cornar of that
cextain traet of land conveyed to Preston W, 'Search, by Dasd dated
May 26, 1917 and recorded August 23, 1927 in Volume 124 Official
Records, Honterey Coumty, Page 59, thence fellowing the boundary of
the said $aar¢hf5rgpﬁrtgn , ‘ .
fo R-'zﬁg 2'4' "'.'4‘} 34& 3 fﬁ.&t,«
- 637 211 w,, 137,60 fest, snd .
. 337 49" W,, 87.185 fest E4 the most Northerly corner of said
Bearch property, thence .

A

-1- : ' (contiﬁuud)
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i, 55° 337 B. 90:57 fuet (i the southeastorly eornex of that - ¥
corkain tract of land conyayed ta Claire M, puffer, by Daed daked
Pugust 12, 3923 and recorded August 28, 1923 in.Volume 21 of . - s
0fEiuin} Records, Yonterey Qbuniy, Paye 452, ‘thence N, 41° 48' B., "
146.09 feet, thence : ‘ . o . o
N'Q‘ 90 56‘ E'Q" ~'35.40'Eect¢ hnenqﬁ' e ' . - !:'
X, 11° 1a' E., 149,73 féét, thence ‘ )
. N, 829 31' E,, BO.99 feey, thence . . ' ¢ . : . .
N,,lsg 12' E,, .54.72 fcﬁt,:thehce : . - L .
N, 63° 02' B,, 77.20 feet, thence .- T
, M, 3 055" B., 92«;.0 ﬂet, thﬁncﬂ . . v . N
t N, 370 1A' E,, 0:22 feet; thence . Co .
YN, BE® 271.B,, 127.90 Zeet, thence’ e
AN 32° 34' E., 201.036 féet to @ Station R-16, as shown on sald
Map No, 2 thence * a oo . . .
'g . 6q9 08' E., 1995.76 fest t¢ Stallon D21, thence alonyg the
T-Sugpve . s ' - ,
§. 730 111" Eu, 204798 fees o Station T-20; thende
¥, 837 29 B, 92,72 £eet ko Station T-19¢ thence S,
K. 44° 53% B., 43,13 $epe o Station T-18; thence , . '
5. 879 450 B, to B peint of the Bast line of said txact conveyed
to Margaret H. Xilpatrick by deed recorded in volume 137 Official -
Records at Page 434 abovs xeferred to and from which point sald
' Statgan K-35 Besrs N, 6°.33' E., thende slong the said Bast line
s. 6° 33' W,, to the point of heginnlhg. . '
] ) . + - \ ' ' - . a
Sibject to the right of wﬂ§ for rhad purposos as reserved in tho ' (

=

Records, at Page 279, Monteray founty Reccrds.

RSP A e

=

deed from Carmel Divelopnent Company,’ a corpoxation, to’ Margaret H.
“Kilpatrink_égted‘ﬂbvﬁmber’21.:1927 and recorded Jamasry. 30, iBa8 . |
in Volume 137 Offieial Reetrds X page 434, Monterey County Reaords.,

. ! LI
- LA 2] . + ' N ]

PARGEL 2t ' . e L , s cemord

» [}

BEGINNING at the most spuﬁhdily.co:ﬁer of that cextain tract -of.land .
convayod. to Freston W, Seapeh Hy the carmel Developwent Combany, "
& gogporation, by deed Buted Mxy 28, 1927 wid recorded August 23,
1927 3n Volume 124 of fficial scords, Monteriy County, CaXifornda,
at Page 5§9; running thempe 8. 0 '35' B, 128.77 feet; whence £, 19°
04' B,, 246.73 faeby thehoe N, 877 25' Bu 58.14 fepti thefice Na 1%?
344 W., 71,70 fedts Ehencé N, 12% 38 W., 453,80 feet: thence N: 6
$0' B., 199.48 feet) ghgﬂﬁaﬂam‘ﬁﬁp'ﬁz‘ W., MA41.26 fest; to thi peint
of beginning. ' , ot

SUBJECT to right of way for road purposes overx strips of land ‘12%
feet .wide adjaining the Easterly and Westerly aides of said land
which were yeserved for road purposesin de¢d from Carmel Development
Compahy to Murgsret H. Kilpatrigk, recorded in Volume 139 Official

. . 1 . .
. . B
k' . "
.
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' . County.of Monterey, State of Celifornla - ' ¢

Regolution Ne. 67-7d4 --

. Conpervation and Scends Basement Deasd
{Montarey Qounty Foundation for
Conservation) Accepted) Chalrman
Authoplzed to Execute Deed , . '\ . .

T s W V

_BE IT RESQLVED that tha deed, cla'tlzed Pabz;ugry 2;4},

. N s 1987, eXequted by Monterey County Pauniatiéni for Con-
sepvation, as Grantor, is Bersby actephed and the
Chairman is hereby authorized to exmoute paid Deed,

BE IT FURTHER RESOLVED that this Peed is accepted

" with the understanding that the mrea described’ thevein
will snot be usad for aredit s open space for an I
adjpining development, .

PASSED AND ADOPTED this 28th day of February,
1857, upon motion of Supamvisor Rudson, secondad by
. Supex«va.sor- M‘teridga, ard vazrried by the foliowing \mte.'
N tomwiti D ;

AYEY: Supetwlgors Chursh, A’tté:\idga, Hood, "
' Anderson and Hudson,

" ROES: None. -
. ABSENT:  None,

.

cotery o nowrensy, §
STATR QF m

I ' '-'.

Lmammhwmntmmummawummmnu
'mr.auudmmymwmmwhammﬂwwun erigizal drdez of amld
Soad f g

*END OF DOCUMENT"
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EXHIBIT 2
Notice of Termination
December 21, 1990




Feccima s [

XLQORDING ARQUEATED BY kad | R ANTUIPRN NI
! ¥

WHEH. RECORDED RETURN TO m Be2d Bavdi'y

fEIE UF ALGOR
F QU Y OF e ARy
SALIKT At oaNfd

M. abd Mrw, Walbag Wapran
¥ o, Box

carmel, mﬁ‘:arnln $r321 T ;_ [ 741:79
RO 25 00rier 750

BOTICE OF JERHINATION OF CONSERVATION
AND_SCENIC EASEHENT DEED

The undecalyoed, sk sugcassor In Interdst to tha Grintor
undar that cartaln ¢eonservation and Sceénio Fosesent heed Lo
Monterey Coupky, dahed Fabrusry 24, 1247, recovded on Radl i0% st
Paga 588 of the OFFlela) Records $f Montepay County (*5ald
Easamant Dead"}, a copy of which b# attaonhsd Herwto #nd
neorporatad herein ax Exhibit "AY, does haraby give notloe
pursuant to Attlale 7 of satd Essement Doad, that it exerclues
Lts epelon to terminata 5ald Easemant Deed in LU anbizaty,
etlectlve ay of thls date, ard Ssld Easssanpt Dead, in accordahca
vith 1t Lerma, is hereby rendersd pull and vold and nf he
turther force or affest.

This Notice of Tarmkration ls based upen tha snazbment of
the Callfornla codstal Ast [Public Ressurcay Code §530,000 ~
36,300), ®he qualifying legistatlon, whiech fully meets all of the
gotls and cbjectives of the Grantor, a#d authoylzes termination
of Sald Easemant Deed as expressly set forkh thersin.

Dated) Decesbey o2/ ., 1990

. O

Walter Warren

Svate of talidornie ) e,
Counky of Mbatayey 1

an thia A4Y day ot Nbécem ¥ , 1386, bafors ms the
undarslgnad, 4 Notary Publle Inp and for sald County and Stats,
ﬁetsanally sppeuced WALTER MARREN and LORESTA NARREN, pérssnally

Bown o me by proved to ma on bha bagis of satisfuctory evidance
to ba the persons whoss name iy subscribed to the within
insbrusent and acknowlsdged that he axacuted the same,

éOT&RY PURLIQ
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McDougaI, Melissa x5146

From: Quenga, Anna V. x5175

Sent; Tuesday, August 22, 2017 12:47 PM

To: MeDougal, Melissa x6146

Subject: FW: Please do not allow development on the De Amaral Preserve

Please add this email to the Collins PC correspondence.,

Thanks HE ARG SUBMITTAL _
4 PROJECT Nee g '.n_\,MIm :&‘b
DATERICT IS E o Bl
Anna V. Quenga, Associate Planner SUBSHT [ b v R, BN
Current Planning PISTRIBUTION B0 BATE: % . ;EEﬁ
Monterey County RMA-Planning DATE OF HEARIN(: | Ta)

1441 Schilling Place ~ South Building Second Floor
Salinas, CA 93901

{831) 755-5175 work (831) 757-9516 fax
www.co.monterey.ca.us/phi

g@‘,@i Please consicder the snviranment before ponling this e-mal

From: Robert Danziger [mallto:bobdanziger@mac.com)

Sent: Tuesday, August 22, 2017 12:44 PM
“To: Rochester, Don <RochesterD@co.monterey.ca.us>; Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>;
Martha V Diehl <mvdiehl@mindspring.com>; Vandevere, Keith <VandevereK@co.monterey.ca.us>; Hert, Luther
<HertL1@co.monterey.ca.us>; amydroberts@gmail.com; mduffock@gmail.com; Getzelman, Paul ¢,
<GetzelmanPC@co.manterey.ca.us>; Padilla, Cosme <PadillaCl@co.monterey.ca.us>; ambrizana@gmail.com; Mendez,
lose <Mendez)@co.monterey.ca.us>

Cc: Gwyn De Amaral <califwayofiife@aol.com>

Subject: Please do not allow development on the De Amaral Preserve

| joln Gwyn de Amaral in opposing the Development Application and hope that you deny the application and start
working in accordance with teh Local Coastal Plan on this and other matters such as Short-term rentals and Special
Events,

)

Thank you,

Bob Danziger
Carmel Highlands

- The current application proposes to construct a residence on extremely steep slopes located in a 30-acre
parcel (APN 241-021-007) that the applicant acquired in 1994, In December 1966, those 30 acres of land were
donated to the Monterey County Foundation for Conservation by Mr. N.J. D’ Ambrogio, a local landowner, in
memory of my father Carmel Highlands residence Major Frank De Amaral who died in Vietnam October 4,
1965.




McDougal, Melissa x5146

From: Quenga, Anna V. x5175

Sent: Tuesday, August 22, 2017 2:23 PM
To: McDougal, Melissa x5146
Subject: FW: PLN 130339 Collins

Please add this to the PC comments.
Thanks,

Anna V. Quenga, Associate Plannar

Current Pianning

Monterey County RMA-Planning

1441 Schilling Place ~ South Bullding Second Floor
Salinas, CA 93901

(831} 755-5175 work (831) 757-9516 fax
www,co.monterey, ca.us/pbi

By
bﬁ;gy% Bloase corsider the envirpnment beborg priiting this o

From: Annie [mailto:annmarieborelli@gmail.com]
Sent: Tuesday, August 22, 2017 2:21 PM
Te: Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>

PP erHmidiousot bt b s s

HE v i, ﬁi B\ﬂ‘i TAL

PRONAT Aur v .ixEI\\Jm#ﬁ

PATL Ri ¢l IV Bf'nh“f

SUSIMITT 1) 1Yy u,\%a__.,_mi.
DISTR .umsm TOATE B
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Cc: John ) Borelli <johnjborelli@gmall.com>; Ann-Marie Borelli <annmarieborelli@gmail.com>

Subject: PLN 130339 Collins

To Whom it May Concern,

We have grave concerns about the proposed development of 83 Mount Devon Road.

We are opposed to the proposed rezoning and development of the De Amaral Preserve,

QOur concerns are:

1. Rezoning the land: There is no good reason to permit this rezoning on land that was specifically set aside, and
preserved, as an open space memorial for more than 50 years.

2. Granting Variances: The count would have to grant both slope and set-back variances. That will create a

dangerous precedent for future construction and excavation in the Carmel Highlands area that will resultin

long-lasting environmental

3, logistics: The effects of dump trucks hauling hundreds of tons of excavated material down Mt Devon, Fern
Canyon and other narrow roads creates a hazardous situation for residents and will likely result in damaging the

these residential roads

Please feel free to contact us with any questions,




John and Ann-Marie Boreili

N 43 Mount Devon Road




McDougal, Melissa x5146

From: Quenga, Anna V., x8175

Sent: Wednesday, August 23, 2017 1:13 PM

To: McDougal, Melissa x5146

Subject: FW: PLN 130339

HEARING SUBMITTAI‘;'
. _ . PROJECT NO AT NDA Bkl

Please add this emall to the PC commaents for Collins. DAL RISt ? Efonl
SUBMTEIE D o1y Waaklae.  £mas

Thanks, FESTRIRTION 107 DAL 28 ] A ]
frafl ol Hf‘.:\iii\(?,.m._.lé.l.éw :l..m

Anna V. Quenga, Associate Planner

Current Planning

Monterey County RMA-Planning

1441 Schilling Place ~ South Building Second Floor
Salinas, CA 93901

(831) 755-5175 work (831) 757-9516 fax
Www,co.monterey.ca,us/pbi

§§§§:§ Plemse ponsider this svitonnient before printing this emal

From: linda uffenheimer [mailto:d.uffenheimer@gmail.com]
Sent: Wednesday, August 23, 2017 1:06 PM

To: Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>
Subject: PLN 130339

"Dear Ms, Quenga,

As residents of 35 Mount Devon Road, Carme) Highlands, CA, we are alarmed to hear of the proposed development to
the property at 83 Mount Devon Road, on many different levels.

Most distressing is the intended violation of the original easement to create a permanent preserve for benefit to the
public, in memory of Major Frank DeAmaral. This preserve is an honor to an American who died serving his country in
the Vietnam War. Having very recently visited South East Asia, including both the northern and southern areas of
Vietnam, and witnessing the destruction of cultures that the US sought to preserve by entering this conflict, the heroism
of Major DeAmaral is of great consequence to us.

We are in receipt of a letter sent to you from the law offices of Mr. Gary L. Fontaria, dated August 7, 2017, which
outlines the intent of the creation of this space. It also delineates the history of this parcel since it's placement in trust to
the County of Monterey. We feel it is the responsibility of our county administrators to hold dear the intended use of
such gifts, and to honor the memory of a fallen hero.

Additional concerns, are current to ourselves and the residents of this neighborhood. Should development of this parcel
be permitted, excavation to the property will most likely be required. Mount Devon Road is a narrow, winding road that
is ill suited to traffic involving oversized vehicles. The presence of such equipment maneuvering through these roads is a
‘hazard to the safety of the residents, especially in an area where fire danger is so severe. Moreover, the roads in this
area have already suffered significant damage due to the heavy rains of last winter. Added stress due to movement of
heavy equipment may resuit in the necessity of extremely costly road repair.

N




Further, excavation to the steep slopes to facilitate the proposed building, could result in instability to the hill sides. This
could place properties of some of our neighbors in direct danger due to land slides and/or water damage from diversion
of natural run-off.

We ask that you please take our concerns to heart, when considering the future of the DeAmaral Preserve, 83 Mount
Devon Road.

Sincere regards,

Ken and Linda Uffenheimer
35 Mount Devon Road
Carmel, CA 93923




August 23,2017

County of Monterey

Resource Management Agency - Planning
Attn: Arina V., Quengaa, Associate Planner

168 West Alisal, 224 Floor
Salinas, CA 939011

RE: PLN130339 ~ Neighbor Comment

Dear Ms. Quenga,

HEARING SUBMITTAL

pree e JUNMTOOA ST
SR : TE e e ..@LD—_‘._..__
BUBY _&L:@C&&L
pistar o v R G2

DATE U1 HEAKIN G _ Eal QDIQ

I am writing to you today to voice my strong opposition to the proposed single-family
development at 83 Mount Devon Road, Carmel, CA. We reside immediately adjacent to the

proposed development at 85 Mount Devon Road.

Qur opposition is based on what appear to be very obvious restrictions against such a
development. All of these restrictions were inacted by the county or appropriate legislature

for meaningful and still enforceable reasons,

First and foremost, the land is not zoned for this type of structure,

Second, it appears this site has extreme slope and there are restrictions against building in

such precipitous slopes.

Finally, we understand this land to be part of a tract of land that was deeded to a Conservation
Easement during the 1960's strictly prohibiting any kind of development.

Any of these issues alone should strictly prevent any development at this location, taken as a
whole [ am not even sure how the project is being considered. Each of them are valid,
reasonable, and to the best of our knowledge currently active restrictions to the planned
development. It would be inexplicable for the Planning Commission to consider waiving even
one of the above three issues, let alone all three, and I therefore strongly recommend the

Planning Commission deny this application.

Thank you for your consideration.

Respectully,

&47 wa?zi

Craig Descalzi
85 Mount Devon Road
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McDougal, Meligsa x5146

From: Quenga, Anna V. x5175

Sent: Thursday, August 24, 2017 3112 PM
To: McDougal, Melissa x5146

Subject: FW: 83 Mount Devon Road

Please add this email to the PC Comments for Collins.
Thanks,

Anna V. Quenga, Associate Planner

Current Planning

Mariterey County RMA-Planning

1441 Schiling Place ™ South Building Second Floor
Salinas, €A 93901

(B31) 755-5175 work {831) 757-9516 fax
www,co.monterey,ca.us/phi

%ﬁg’g’wj Please considar the stvranment hefore printing Hus eamail

From: Paul Reps [mailto:preps@sbcglobal.net]

Sent: Thursday, August 24, 2017 3:11 PM

To: Quenga, Anna V, x5175 <QuengaAV@co.monterey.ca.us>
Ce: Paul <preps@sheglobal.net>

Subject: 83 Mount Devon Road

Ms. Quenga,

HEARING SUBMITTA_L
PROJECT NO FAGT NI 4
pATE Rttt ... Ol R%0
sunsiieo s v Tuokie  €madd
DISTRIGITION 101 15 06 BB

PAC=T4

IFATTE 0 HEARING
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Mr. Gary Fontana's letter justifies the reason this property should not be developed.

But as a neighbor who has suffered from down hill flooding and considerable damage to our house and property, 1 am
truly concerned about the effects this will have on the entire neighborhood. | urge you to visit the site, look at our very
narrow roads and see what dangers are presented with the amount of heavy machinery, trucks and when fully loaded,

the damage that will be caused to our weak infrastructure,

When we approach another on coming car, one of us must vield to allow a vehicle to pass, if we were to encounter one

of these trucks, we will have a real problem.

Please come out and personally assess this project while also reflecting on Mr. Fontana's letter to you.

Respectfully,

Paul M. Reps

131 Cypress Way

Carmel Highlands, CA 83923
831-917-0999
breps@sheglobal.net




NOTICE: This e-mail is covered by the Electronic Communications Act, 18 U.S.C. 55 2510-2521 and is
legally privileged. This E-Mail (including any attachments) may contain privileged or confidential
information. it is intended only for the addressee(s) indicated above. The sender does not waive any
of its rights, privileges or other protections respecting this information. Any distribution, copying or
other use of this E-Mail or the information it contains, by other than an intended recipient, is not
sanctioned and is prohibited. If you received this E-Mail in error, please delete it and advise the

sender (by return E-Mail or otherwise) immediately
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August 22,2017

County Of Monterey

RMA- Planning

At Anna Quenga Associate Planner
168 West Alisal , 2 nd Floor

Salinas Ca 93501

Ms Quenga & Mantaray Planning Department ,
| strongly oppose development @t 83 M. Devon Road Garme! Highlands. APN - 241 021 007,

Thie 30 acre preserve was left in Memory of my late husband, Major Frank De Amaral wha was Killed in
action on October 4, 1985,

The 30 acra presarve was donated to Monterey County Foundation for Cansarvation by our friends Mr &
Mrs N.J. D'Ambrogia on February 23, 1887. The Conservation and Scenic Easement was recorded and
approved by the Monterey County Board of Supervisors and remains "intact’ to this day .  The "intent’
was {o preserve this Open Space land in recognition of Y ulllinale sacrifice my late husband gave to
this country . The preserve was spetial to him as a child growing up in Carmel Highlands .

| strongly request that the planning board deny this project and continue to uphold the Conservation
Scenlc Easement, | would appreciate confirmation of this Emall and would like to have my letter intluded
with the Zoning Administration Packet for the meeting scheduled for Wadnesday August 30, 2017,

o (#Lr 13059)
-Téﬁz;’ U’In_, MM% K! 5“6/‘

Patrisia De Amaral -King
afgionti@aoal.com,
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McDouga!, Melissa x5146

I
From: Quenga, Anna V. x5175
Sent; Friday, August 25, 2017 2:51 PM
To: McDougal, Melissa x5146
Subject: FW: My Devon Proposed Project HEARING SUBMITTAL

Please add this comment to the PC packet for Collins,
Thank you,

Anna V. Quenga, Associate Planner

Current Planning

Monterey County RMA-Planning

1441 Schilling Place ~ South Building Second Floor
Salinas, CA 93901

(831) 755-5175 work (831) 757-9516 fax
WWww.co.monterey.ca.us/pbi

gg% Please consider the envitenment before printing this e-mal

From: Ronny Proler [mailta:ronny.proler@gmail.com)]
Sent: Friday, August 25,2017 6:33 AM

To: Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>

Subject: My Devon Proposed Project

I'm Ronny Proler, my wife Shauna and are Homeowners at 86 Mt Devon. We oppose this project|
2.Building on more than 30 degree slopes. 3. The proposed site was set aside and preserved for more than 50 years as

PROJECT NOSAGEND

BOPR . R
DATE B0V D € @Qlllw

SUBMITEED 1y v 1S Rakde |
DISTRIBUTION 141 vT fg%_
DATE OF NEARING ‘Z)O 7]

an open space memorial . 4. Construction equipment and crews would hinder Ingress and egress up and down an

already very narrow one lane mountain switchback read stopping potentlial fire and emergency assistance {0 persans

and property in heed of immediate help .5 Massive excavation of Granite could certainly exacerbate landslide and
watershed possibly issues to persons and property in lower neighboring areas.

PS, Please Don't Let Development Ruin Our Beautiful Mountain|

Ronny & Shauna Proler

- RP
713.875.7270

1.Rezoning lssues




McDougal, Melissa x5146

From: Nickerson, Jacquelyn x5240

Sent: Monday, August 28, 2017 1:33 PM

To: McDougal, Melissa x5146

Subject: RE: Please see attached PDF regarding opposing plan130339/Maj Frank De Amaral
Preserve

Ok, please cc me when you send things out to Planning Commissioners.

From: McDougal, Melissa x5146

Sent: Monday, August 28, 2017 12:44 PM

To: Nickerson, Jacquelyn x5240 <Nickersoni@co.monterey.ca.us>

Subject: RE: Please see attached PDF regarding opposing plan130339/Ma) Frank De Amaral Preserve

Yes, | have this to be sent the Planning Commissioners today with the stack | have received from this weekend and
today.

Thank you,

) HFARI\( SUBMITTA :&
Melfissa MeDougal I R = 6
Senior Secretary DAT] 'm G &S ,_Z_ S

Monterey Count it e e :
Resourcé Manag}éxnent,;ﬁgeﬁcy- SLBEMIT s::; )1\ ';: :W: e ;-
1441 Schilling Flace mg%mg o o Pl
Salinas CA o901 RATF, OF HEARINL: —
Dirget Line: (831) 755-5140 T

Fax: (831) 757-9516

[ihay

From: Nickerson, Jacquelyn x5240

Sent: Monday, August 28, 2017 11:25 AM

To: McDougal, Melissa x5146 <McDougalM@co.monterey.ca,us>

Subject: FW: Please see attached PDF regarding opposing plan130339/Maj Frarik De Amaral Preserve

Did this get forward to PC? If not, please provide to them.

Thank you.

From: Holm, Carl P. x5103

Sent: Sunday, August 27,2017 7:07 AM

To: Onciano, Jacqueline x5193 <gncianoj@co.monterey.ca.us>; Swanson, Brandon xx5334

<SwansonB@co. monterey.caus» Quenga, Anna V. x5175 <QuengaAV@co.manterey.ca,us>

Cc: Nickerson, Jacquelyn x5240 <Nickersoni@co.monterey.ca.us>; Strimling, Wendy <strimlingw@comoenterey.ca. us>
Subject: Fw: Please see attached PDF regarding opposing plan130339/Maj Frank De Amaral Preserve

FY|, file, and PC distribution.

There is a question about how land dedicated entirely for open space got sold to a private individual. | know
first hand how wording things can lead a new owner to change from what was expected historically (Mo's gas
1

7N
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station and Indian Springs Ranch subdivision), so make sure presentation highlights this side of the story (1 do
not recall this being part of presentation prep Thursday). Maybe you include this when you are talking about
CCC table faor BSI properties, conflicting information. PC needs to decide what direction to go, or maybe to
allow less area (1 acre). Note when this applicant purchased the property and if there is anything in the
title/deed restricting use to open space.

Maybe include a point in the presentation where Wendy can address lega! implications: Is there a potential
taking in this case if we do not allow the zone change for a SFR, or did the applicant have knowledge of the
restriction whereby there should not have been any financial backed expectation? | think county staff has
been clear all along that a SFR is not allowed as zoned...right? If not, and staff at gave information they could
build a home prior to buying the property, we could have exposure for their costs to design and apply.

From: Califwayoflife <califwavoflife@aol.com>

Sent: Saturday, August 26, 2017 8:12 AM

To: Mark Q'Shea

Subject: Please see attached PDF regarding opposing plan130339/Maj Frank De Amaral Preserve

Mol




McDougaI, Melissa x5146 (

From: Quenga, Anna V. x5175

Sent: Monday, August 28, 2017 9:.45 AM

To: McDougal, Melissa x5146

Subject: FW: Frank De Amaral Highlands preserve HEARING SUBMITTAL

Attachments: De Amaral land preserva.docx | srostor nosacENDA ' K#S‘
DATE RECEIVED: - |

H : - X MITTED 8 -':vm‘:axﬁ_h&._f

Please add this to the Planning Commission’s comments for Collins. i?;r\:;!n:}n}o;z‘o:mTE:ZC
DATE OF HEARING: ko0l T

Thank you, : :

Anna V. Quenga, Associate Ptanner

Current Planning

Monterey County RMA-Planning

1441 Schilling Place ~ South Building Second Floor
Salinas, CA 93901

(831} 755-5175 wark (831) 757-9516 fax
Www.co.monterey.ca.us/phi

g@% Plagse oonsider the environment bafore pringing this e-mail

From: M'Liz DEAMARAL [mailto:mdeamaral@hotmail.com]

Sent: Sunday, August 27, 2017 9:12 PM

To: Quenga, Anna V. x5175 <QuengaAV@co.manterey.ca.us>

Cc: Rochester, Don <RochesterD@co.monterey.ca.us>; Mendez, Jose <Mendez]@co.monterey.ca.us>; ambrizana
<ambrizana@gmail.com>; Padilla, Cosme <PadillaC1@co.monterey.ca.us>; Getzelman, Paul C.
<GetzelmanPC@co.monterey.ca.us>; mduflock <mduflock@gmail.com>; amydroberts <amydroberts@gmail.com>; Hert,
Luther <HertlL1@co.monterey.ca.us>; Vandevere, Keith <VandevereK@co.monterey.ca.us> Martha Diehl
<mvdiehi@mindspring.com>

Subject: Frank De Amaral Highlands preserve

Dear Anna Quenga/ or whom it may Concern,

My father, Major Charles Frank De Amaral Jr., gave his life serving in the Vietnam War. In his honor,
thirty acres of open land near Devon Road in the Highlands was gifted by the D’Ambrogio family to
create a perpetual memorial in his name. “Frankie” grew up very near that land and it was a sweet
reminder of his boyhood adventures and horseback rides throughout the Highlands.

| also have many sweet memories of riding horseback and hiking through the highlands with my
brothers and stopping at this memorial site... sitting on the stone bench, reading the memorial plaque
in his honor and remembering our father.

It is clear that protecting this perpetual memorial is both the legal and moral responsibility of Monterey
County. Allowing desire for financial gain, apathy or lack of knowledge to potentially cause the loss of
this land is unacceptable. As the land issues are clatified for everyone, | trust that no future attempts ( ‘
will be made to destroy this preserve and that our father's memory will continue to be honored and :
we may all enjoy the natural beauty of this scenic memorial area.

1




Sincerely,
Mary Elizabeth De Amaral

p.s. Please include my letter in the staff report and also confirm receipt of this email. Thank
you, (Regarding PLN 130339 &APN is 241-021-007-000)




Dear Anna Quengaf or whom it may Concerp,

My father, Major Charles Frank De Amaral Jr., gave his life serving in the Vietham War. In his honer,
thirty acres of open land near Devon Road in the Highlands was gifted by the D'Ambrogio family to create
a perpetual memorial in his name. “Frankie” grew up very near that land and it was a sweet reminder of
his boyhood adventures and horseback rides throughout the Highlands.

| also have many sweet memories of riding horseback and hiking through the hightands with my brothers
and stopping at this memorial site... sitting on the stone bench, reading the memorial plague in his honor
and remembering our father.

It Is clear that proteciing this perpetual memorial is both the legal and moral responsibility of Monterey
County. Allowing desire for financlal gain, apathy or lack of knowledge to potentially cause the loss of this
land is unacceptable. As the land issues are clarifled for everyone, | trust that no future attempts will be
made to destroy this preserve and that our father's memory will continue to be honored and we may all
enjoy the natural beauty of this scenic memorial area.

Sincerely,
Mary Elizabeth De Amaral

p.s. Please include my letter in the staff report and also confirm receipt of this email. Thank you.
(Regarding PLN 130339 8APN is 241-021-007-000)

TN




McDougal, Melissa x5146

From: Quenga, Anna V. x5175

Sent: Monday, August 28, 2017 946 AM

To: McDougal, Melissa x5146

Subject: FW: PLN-130388 - Request for Procedural Clarification

Please add this to the Planning Commisslon comments for Collins.

ING SUBMITTAL o
Thank you, : X HEAR &ﬂﬁa&lsﬁ
<

PROJECT NOJAGENTIA
BATE RECEIVED

Annha V. Quenga, Associate Planner SUBMITTED BY/VIA: i rl
Current Planning DISTRIBUTION TO/DATE: Bi'bt:; 2
Maonterey County RMA-Planning DATE OF HRAR NG .

1441 Schilling Place * South Building Second Floor
Salinas, CA 93501

(831) 755-5175 work (831) 757-0516 fax
www,co.monterey.ca,us/phl

@y“% Plaase eonsidar the anvironment before printing this e-mail

From: Gary Fontana [mailto:gary@garyfontana.com]

Sent: Sunday, August 27, 2017 6:50 PM

To: Rochester, Don <RochesterD@co.monterey.ca.us>

Ce: Vandevere, Keith <VandevereK@co.monterey.ca.us>; Onclano, Jacqueline x5193 <oncianoj@co.monterey.ca.us>;
Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>; Gwyn De Amaral {califwayoflife @aol.com)

<califwayoflife @aol.com>

Subject: PLN-130399 - Request for Procedural Clarification

Dear Chairman Rochester;

|'am writing to seek clarification regarding the procedures that the Planning Commission intends to follow in
attempting to resolve the various factual and legal issues that have arisen with regard to the above application. In
particular, | am concerned that the inquiry into the status of the Conservation and Scenic Easement which created the
De Amaral Preserve in 1967 will require examination of deeds, statutory materials and other historic documents going
back to the late 1960’s. In order to make a decision on whether to issue the requested permits, the Planning
Commission will have to interpret the easement and, likely, determine the intent of the Monterey County Foundation on
Conservation when it drafted its terms. In addition, the Commission will be required to determine whether the
purported Notice of Termination issued by a subsequent landowner, in 1990's, complied with the requirements
established by the easement’s terms.

The nature of the docurnents and the volume of material potentially involved is such that | would think the Planning
Commission might wish to appoint a subcommittee to conduct a preliminary review of the documentation with the
expectation that the subcommittee would prepare and submit its recommendations to the full Planning Commission at a
later date. You may have other ideas about how best to address these Issues, but it does not seem to me that anyone
will benefit by a precipitous attempt to resolve the legal and factual issues surrounding the easement during the public
hearing presently scheduled for Wednesday.

As | indicated in the email and letter that | sent to the Planning Department (Anna Quenga) iast week, and copied to
you and the.other members of the Planning Commission, | understand the difficulty that the Planning Commission faces
in attempting to resolve legal issues that go back 50 years. On behalf of my clients, the De Amaral Family, | am willing to
assist the Commission {and its members) by making all of the documentation that we have coliected available for

1




discussion and review and will do so in whatever manner you and the Commission believe is most appropriate. That
said, if the objective is to make an informed, factually-correct decision, | do not believe that the Commission will be well
served by having the scores of documents and statutory records identified in my letter of August 21% introduced at a
public hearing without some sort of preliminary review.
Thank you for your consideration.
Gary Fontana

| GARY L. FONTANA

Altornoy al L

215 West Franklin Street, Suite 305
Monterey, CA 33540

Tel: (831) 204-8215

Fax: (831) 851-9333

Emall: gary@garyfonisna.com
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" McDougaI, Melissa x5146

From: Quenga, Anna V. x5175
Sent: Monday, August 28, 2017 9:48 AM
To: McDougal, Melissa x5146 — rﬁiﬁfaﬁ?}fwmw% "
Subject: FW: Sierra Club opposition to PLN130339 o !Q &) I
Attachments: County 8.2017.pdf PDATE RECEIVEL
SUHRMITIED BYVIA: I
DISTRIBUTION TOMATE: LG/ ¥l

Please add this to the PC comments for Collins,

DATE OF URARING: {1

Thank you,

Anna V. Quenga, Associate Planner

Current Planning

Monterey County RMA-Planhing

1441 Schilling Place ~ Sauth Building Second Floor
Salinas, CA 93901

(831) 755-5175 work (831) 757-9516 fax
www.co.monterey.ca,us/pbi

Eg% Please consider the enviromment hefors printing 8s e-mail

From: Rita Dalessio [mailto:puffind6 @gmiail.com]

Sent: Friday, August 25, 2017 3:56 PM &

To: Quenga, Anna V. x5175 <QuengaAV@co.manterey.ca.us>

Cc: Joel Weinstein <joelweinstein@sbcglobal.net>; Rita Dalessio <puffind6@gmail.com>; Gwyn De Amaral
<preservecarmelthighlands@gmail.com>

Subject: Sierra Club opposition to PLN130339

Dear Ms. Quenga,

Please forward the Sierra Club Ventana Chapter letter (attached) to the Planning Commission
regarding PLN 130339 (Collins) scheduled for Wednesday, August 30.

Please note that we oppose this project which is proposed for a protected Conservation/Scenic
easement in the California Coastal Zone in Carmel.

Thank you for your consideration of our request.

Best wishes,
Rita Dalessio
Conservation chair




SIERRA |
CLUB - CHAPTER

FOUNDED 1892 FOUNDED 1983

County of Monterey

Resource Management Agency-Planning
Anna V. Quegna, Associate Planner

168 West Alisal Street 2nd Floor
Salinas, CA 93901

August 25, 2017
Dear Ms. Quenga,

Re: PLN130339 (Collins)-Legal Issues Created by 1967 Conservation
Easement and De Amaral Preserve

Sierra Club Ventana Chapter represents 7,000 members on the central
coast and has been working to protect wildlife, natural resources and
habitat in Monterey County since our founding in 1963. We are writing
this letter to express our opposition to the application to "RE-ZONE"
the Major Frank De Amaral Preserve in Carmel Highiands. This
beautiful parkland of Monterey Pine Forest was given to the Monterey
County Foundation for Conservation in 1967 by Mr. & Mrs. N.3
D'Ambrogia in memory of Major Frank De Amaral who died in combat
in the Vietnam War,

The Conservation/Scenic Easement that has been in place for 50 years
is guite specific. It was accepted by the Monterey County Board of
supervisors on March 3, 1967 and [t prohibits any development. The
easement deed makes reference to the "naturat beauty and

existing openness.”

This Scenic California Coastal Resource must be protected. Please
DENY the application and protect the 30 acres of its natural, open
space land as intended by law for future generations.

Thank you for your consideration of our request.
Sincerely,

Joetéajeinstein . |

Chapter chair

To explote, enjoy, preserve and protect the nation's forests, waters, wildlife and wilderness

WWW.VENTANA.SIERRACLUB.ORG ~ CHAPTERZVENTANA SIERRACLUB.ORG ~ PO, BOX 3667, CARMEL, CA 93921

N




McDougaI, Melissa x5146

From: Quenga, Anna V, x5175

Sent: Friday, August 25, 2017 3:41 PM
To: McDougal, Melissa x5146
Subject: FW: PLN130339

Please add this to the PC comments for Collins.
Thank you,

Anna V. Quenga, Associate Planner

Current Planning

Manteray County RMA-Planning

1441 Schilling Place ~ South Bullding Second Floor
Salinas, CA 93901

(B31) 755-5175 work (831) 757-9516 fax
WWW.co.monteray.ca,us/phi

g@% Flease consider the anvirorment bafore printing this e-mail

From: Michelle Alway [mailto:michellealway@gmail.com)
- Sent: Friday, August 25, 2017 3:392 PM

Toi Quenga, Anna V, x5175 <QuengaAV@co.monteray.ca.us>

Subject: Fwd: PLN130339

HEARING SUBMITTAL

PROJECT NO f.-\{;mnW :L'L-S

pALL HICEINTD
e
K
Bt%'t%

SUBMILELD HY VAs
DISTRIDBUTION TODATE:
DATE DF HEARING

Cc: Martha V Diehl <mvdiehl@mindspring.com>, vandeverek@go.monterey.ca.us,

rochesterd@co.monterey.ca.us, MendezJ@co.monterey.ca.us, ambrizal@co.monterey.ca.us

padillac1@co.monterey.ca.us, getzelmanpe@co.monterey.ca.us, mduflock@gmail.com,

amydroberts@gmall.com, hertti @co.monterey.ca.us

Re: PLN130339/83 Corona Road, Carme! Highlands

Dear Ms. Quenga,

I am a thirty-year resident of Carmel Highlands and have just become aware of the above referenced

project at 83 Mt, Devon Road, Carmel Highlands.

1 am adamantly opposed to any change of zoning or conservation status. This property should remain
protected as open space, as was originally intended by the formation of the Major Frank DeAmaral
Preserve, which includes protection of plants and wildlife, Such preserved land is invaluable, and should
not be developed. |tisimportant to preserve in perpetuity the special natural qualities of this open

space.

I urge the County to protect our open-space land and not make further changes to the beauty and

naturalness of Carmel Highlands and Monterey County,

1




Regards,

Michelle Alway

172 Sonoma Lane

Carmel Hightands, CA 93923




NSIERRA

VENTANA
CLUB  CHAPTER

FOUNDED 1892 FOUNDED 1943

County of Monterey HEARING SURMITTAL

Resource Management Agency-Planning FROIFCT NI a0 #
- AT ND Y v
Anna V. Quegna, Associate Planner BATE HIUTING
168 West Alisal Street 2nd Floor SUBMITTED 5% A Ao ; /
Salinas, CA 93901 DISTRIBUTION T3 DATE: !‘..E;fZﬁ '

DIATE O HEARING:

August 25, 2017
Dear Ms. Quenga,

Re: PLN130339 (Collins)-Legal Issues Created by 1967 Conservation
Easement and De Amaral Preserve

Sierra Club Ventana Chapter represents 7,000 members on the central
coast and has been working to protect wildlife, natural resources and
habitat in Monterey County since our founding in 1963. We are writing
this letter to express our opposition to the application to "RE-ZONE"
the Major Frank De Amaral Preserve in Carmel Highlands. This
beautiful parkland of Monterey Pine Forest was given to the Monterey
County Foundation for Conservation in 1967 by Mr. & Mrs. N.]
D'Ambrogia in memory of Major Frank De Amaral who died in combat
in the Vietham War.

The Conservation/Scenic Easement that has been in place for 50 years
Is quite specific. It was accepted by the Monterey County Board of
supervisors on March 3, 1967 and it prohibits any development. The
easement deed makes reference to the "natural beauty and

existing openness."

This Scenic California Coastal Resource must be protected. Please
DENY the application and protect the 30 acres of its natural, open
space-land as intended by law for future generations.

Thank you for your consideration of our reguest,

Sincerely, o _ ,
Joel"Weinstein
Chapter chair

To explore, enjoy, preserve and protect the nation's forests, waters, wildlife and wilderness

WWW.VENTANASIERRACLUB.ORG ~ CHAPTER@VENTAMA SIERRACLUB.ORG ~ 1O, BOX 5667, CARMEL, CA 93921




McDougal, Melissa x5146

From: Quenga, Anna V. x6175

Sent: Tuesday, August 20, 2017 12:39 PM

To; . McDougal, Melissa x5146

Subject: FW. Proposed change of Conservation &Scenic Deed from 1867 [83 Mount Devon Road (
APN 241-021-007-000)] // 130338

Attachments: MAJ Frank De Amaral Presarve Mem Plaque 2.jpg

Please add this to the PC comments for Collins.

Thank you, PROJECT. XO IALIIND
DATE RLUE VR

Anna V. Quénga, Associate Planner suBMITED Yy vid b das. .
DISTRIBUTION TODATE: ﬁ,._. Bfra

Current Flanm g DATFE QF IIRARING:

Monterey County RMA-Planning

1441.Schilling Place ~ South Building Second Floor
Salinas, CA 93801

(831) 755-5175 work (831) 757-9516 fax
www.co.monterey.sa.us/phi

%‘g,% Plaags consider e envronment hefore printirg his ¢-mai

From: Zane De Amaral [mailto:zanedeamaral @hotmail .com]

Sent: Tuesday, August 29, 2017 12:13 PM

To: Quenga, Anna V. x5175 <QuengaAvV@co.monterey.ca.us>; cegacomments <ceqacomments@co monterey.ca.us>
Ce: Gwyn De Amaral <califwayoflife@aol.com>; Meghan De Amaral <meghdeamaral@gmail.com>; Frank and Martha De
Amaral <madfd@suddenlink.net>; M'Liz De Amaral <mdeamaral@hotmail.com>

Subject: Fw: Proposed change of Conservation &Scenic Deed from 1967 [83 Mount Devon Road { APN 241-021-007-

000)} // 130339

Ms. Quenga,

f understand that a hearing is set regarding the recent land scheme. | want to strongly reaffirm my opposition
to the effort to misuse the land in the Carmel Highlands donated by the D'Ambrogio's in the late 1960s as a
"perpetual memorial" to my father who was killed in Vietnam as indicated in my previous email (28 APR 2017)

The land in question would have long ago been sold and developed had this been the intent, or a legal option
to others, over the past in the fifty years. It was/is disappointing that someane is even attempting this
dishonest/iliegal effort. While this memorial could never offset the loss of my father it does bring some
amount of comfort to me and others, | hope/trust that justice will prevail.




()

Monterey County Supervisor ,District 4 Jane Parker

Mayor Steve Dallas, Carmel Ca

Monterey County Military Affairs - 1000 S Main St # 107,
Saiinas, CA 93901

Carl Holm, Acting Director Monterey County Resource
Management







McDougal, Melissa x5146

From; Quenga, Anna V. x5175

Sent: Tuesday, August 29, 2017 2:50 PM HEARING SUBMITTAL

Te: McDougal, Melissa x5146 PROIECT NO AT RIA S i +

Subject: FW: Re Frank De Amaral Preserve DATE RECEIVLD- .

Attachments: Frank DeAmaral.pdf SUBMETTED BYIVIA: e I\
DISTRIBUTION TO/DATE:. jZaltl |
DATE OF HRARING: A

Please add these comments to the Collins project.

Thanks,

AnnaV, Quenga, Associate Planner

Current Planning

Monterey County RMA-Planning

1447 Schilling Place ™~ South Bullding Second Floor
Salinas, CA 93901

(831) 755-5175 work (831) 757-9516 fax

WWW.ca monterey,ca,us/pbi

£ ] . v 3 : +
i Please consider the environment hefore printing this e-mail
3 il

=

_From: Maura V. Kelley [mailto:maurakelley@gmail.com]

. Sent: Tuesday, August 29, 2017 2:34 PM

To: Quenga, Anna V. x5175 <QuengaAV@co.monterey.ca.us>
Cc: Rochester, Don <RochesterD@co.monterey.ca.us>; Mendez, Jose <Mendez) @co.monterey.ca.us>; Ana Abbriz
<ambrizana@gmail.com>; Padilla, Cosme <PadillaC1@co.monterey.ca.us>; Getzelman, Paui C,
<GetzelmanPC@co.monterey.ca.us>; Melissa Duflock emdufiock@gmail.com>; Amy D. Roberts
<amydroberts@gmail.com>; Hert, Luther <HertL1@co.monterey.ca,us>; Vandevere, Keith
<VandevereK@co.manterey.ca.us>; Martha Diehl <mvdiehl@mindspring.com>
Subject: Re Frank De Amaral Preserve

I submit the attached letter on behalf of my mother, Mary W, Kelley,

On a personal note, while Major De Amaral died in Vietnam long before | was born, my father never missed an
opportunity to share a "Frankie" story.

A bit of history: My father {Richard Kelley) and grandmother moved to Carmel-by-the-Sea while my grandfather was
stationed at Fort Ord. During the Pacific Theater, Frankie and the entire De Amaral family took my father and
grandmother under thelr wing while my grandfather served overseas. As an only child, my father was treated as another
member of the De Amaral family and considered Frankie the closest thing he had to a brother,

After the war, the Kelleys returned to New York. Dad developed polio in the fall of 1948 and as the son of a decorated

Army general, was devastated to not be able to attend West Point and serve. Although they were divided by geography,

Frankie and Dad continued to be great friends. Without a doubt, | know that Dad looked to Frankie as his own personal

hero. Frankie was the California rancher-cowboy and soldier my New Yorker father always wanted to become, Frankie's
-tragic death in 1965 affected my father in a profound way. (My Mom never fails to remind us, not the birth of any of his
- five kids but, that only Frankie's death could make Dad cry.)




Thraughout my life, Dad would share stories about Frankie and the De Amaral family. The stories of the De Amaral
legacy In the Highlands and Frankie's service and dedicatlion to this land should be memorialized in more than just our
families shared memories. This land donation was not ever intended for residential or commercial development but to
honor the memory of a man, for the public to enjoy (the way Frankie did) for generations to come.

I strongly urge the commission to deny this permit, and recommit to keeping the Frank De Amaral Preserve in the spirit
with which this donation was originally made, '

Thank you,
Maura V. Kelley

p.s. - | ask that both my mother's letter and my note be be part of the documents presented for the hearing tonight. We wish we
could be there but my mother is 83 and her current health makes it difficult to make the journey down from the Bay Area.

Also if you would be so kind to, please confirm receipt of this emall. | would greatly appreciate ft.

s e o e e e s e e e it

Maura V. Kelley
(925} 270-9987




.

Re: Frank DeAmaral Preserve

This 30-acre parcel of land given as a donation to the peaple of Monterey County is a beautiful and
lasting memento for a fellow citizen who gave his life for this country.

My name is Mary Kelley and | knew Frank when we were young and hopeful, | first met Frank while we
were newlyweds (back in the 50’s!) My husband, Richard (Dick} Kelley, grew up in Carmel and Frank
DeAmaral was his childhood best friend. Growing up in the Highlands, Frank and Dick would roam the
hills as young Kids do. All who knew Frank, knew him as an avid outdoorsman; he was hunter and
fisherman and would ride his horse all over this land.

To now turn this beautiful land into what amounts te a moneymaking scheme is a slur on the good
people of Monterey and the memory of a man who stood tall when his country needed him.

Thank you for your time and thoughtful consideration on this matter.

N D K@x\%\

Mary W. Kel






