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KOREN RS MCWILLIAMS EX: (831) 759-0902
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January 18, 2019
File No. 6377.022

VIA MAIL
Raul Martinez
Department of Public Works
1441 Schilling Place, 2™ Floor
Salinas, CA. 93901

RE: Moss Landing Community Plan traffic baseline for Moss Landing
Commercial Park (PLN160401)

Dear Mr. Martinez:

Enclosed, please find the table you requested in your letter December 1, 2018.
However, I want to reiterate my previous position that we do not believe that the baseline for this
or any future project be evaluated from anything other than a baseline of full capacity, which

includes buildings removed and not yet replaced.

1 have again included a copy of a recent California Court of Appeals decision in North
County Advocates v. City of Carlsbad (2015) 241 Cal App 4™ 94. Simply stated, the Court of
Appeals found that the proper baseline for CEQA and impact analysis was the number of
traffic trips per day created when all of the shopping center’s stores were “Fully Occupied”.
Applying this rule and analysis to Moss Landing Commercial Park, the County should properly
establigh the traffic baseline for this location by using the number of traffic trips per day when.
the Kaiser Refractory was in full operation during the time period ranging from approximately
1950 — 2003, preceding its bankruptcy and purchase of the property by ifs cutrent owners.

Thank you for your continued efforts on this important planning process. We look

forward to this project being deemed complete.

Very truly yours,

MONCRIEF & HART, PC

|

Enclosures as above

Paul Hart




Dates of Historical and Proposed Uses at Moss [anding Business Park

Historical Use | Approximate | Proposed Use Approximate | Approximate
Date Histordc Date Proposed | Square Feet
Use Ended Use Began
Warehouse May 2016 Commercial Cannabis | March 2018 | 186,334
Activities
Refractory Ongoing Refractory, Research & | Ongoing 23,360
Development ‘
Industrial January 2014 | Cominercial Cannabis | November | 78,236
Shop Activities 2014 &
March 2015
Industrial Ongoing Industrial Shop Ongoing 14,622
Shop
Light January 2014 | Commercial Cannabis | January 11,200
Manufacturing Activities 2015
Industrial Ongoing Industrial Offices Ongoing 2,770
Offices
Industrial Ongoing Comumercial Cannabis | May 2014 | 19,535
Shops Activities, Office Space,
Maintenance Shops,
Industrial Shops
Research and | Ongoing Cornmercial Cannabis | Future 6,800
Development Activities
Industrial Tab | May 2016 Cominercial Cannabis | January 1,630
Activities 2018
Storage Ongoing Storage Ongoing 225
344,712
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Case Summary

O e

renovation profect that assumed fulf sccupancy of 2 vacant department store space based on historlcal occupancy rates; [2]-The final
envirgnmental Impact report, which extensively discussed traffie impacts angd incorporated a study's recommendations, sufficiently

@ storetrmd beend

w leoxisNexis® Headnotes
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Dvearview
HOLDINGS: [1]-Substantiat evidence supported & trafffc baseline under Cal, Code Reqs,, tit, 14, 5 18125, subid, {a), for a shopping eenter
Atae

Identifled significant effects and salected an effective mitigetion measure under Pub. Resourges. Gode, 85 21400, subds. () (bY 21002,

consisting of adaptive-rasponse slanais for affected street segments; [3]-The clty respended adequately to cornments; [4]-The dly could e s l_u'{c{/

recover under pub ources Code,, 2.6,.subds, (a), {b)(2), some of its costs for reviewing and certifylng the administrative recerd,

ta the extent the challenger prepared & with a tolal disregard for cast containment. C"A
lpuSiases S

Qutcome

Afflrmed tn part, reversed in part, and remanded. [D /C_,
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Business & Corporate Compllance > ... » Environmental Law v - Assegement & Information Access v >§}
viron tal I atsw

HN1E Enviroumentak & Natural Resources, Bavironmental Tmpack Statemeants

The Califotnfa Enviranmental Quality Act (CEQA), Pub. Resqurges Code, 821000 et seq,, amboedies the state's policy that the long-term
protection of the environment siall be the guiding critecion in public dedisfons, Pul. Reseurces Cods, § 21001, subd. (d), The

environmiental impact repoit (EIR) is the heart of CEQA. Its function Is to ensure that government officlals who decide to bulld or epprove
a project do so with 8 full understanding of the environsmenta) consequences and, equally iImportant, that the public s essured thosge
consequences haye been taken inte sccount, The EIR process protacts not anly the emvironment but also Infermed self-gevarmment, S

More e this Headnoke

Shepardize -+ Narrow by this Headnote (0

Business & Corporate Compllance > ... > Envirenmental Law + » Asseesment & Information Access v >@

Environmental impact Statements »
Environmental Law > Admin; Broceedings & Ltk v » Judicial Review v

Evidence > Burdens of Proof» > Allocation

HN2%% Envicenmental & Natural Resources, Environmantal Impact Statsments
An environmentsl fmpact report fs presurned adequate; the challenger in a California Bovirenmental Quality Act, Pob. Regoprres Code, §

21000 et seq., action hears the burden of proving otherwise, 3 More Jike this Headnpta
Bhepardize « Narrow by this Headnote (0)

Admginistrative Law > % Judicie) Review « > Standards of Review + » Abuse of Discration +
Environmental Law > Natural Resources 8 Publle Lands » » Nadlons! Environmental Policy Athw > General Qverview s

i 2! foplcs

#HN3E Standards of Review, Abuse of Discretion
I raviewling an agency's compllance with the Calffortiia Envirenmental Quality Act (CEQAJ, Bub Resoyurces Code, § 21000 ebsaq,, In the

course of Its |egislative or guasi-legislative actlons, the courts' fnquiry shall extend ohly to whekher there was a prajudicizl sbuge of
discretion, Such an aliuse |s established if the agency has hot pracseded In a manner required by law or If the determination or decision is
net suppotted by substantisl evidence. Judiclal review of thase two types of errar differs sigrificantly; While a court determines de nove
whether the agency has employed the corract pracedures, scrupulously enforcing all feglsfatively mandated GEQA requirements, the court:
accprds greater deference in the agency's substantive factual concluslans. An appeliate court's réview of the edministrative recard for lagal
error and substantial evidence in a CEQA casey as In other mandamus cases, Is the same es the triaf caurt's: The appellate court reviews

the agenay's actien, not the trial court's decision, & More llke this Headno

Shapardiza r Narrow, by thiz Headnots {03

Business & Corporake Compllance > .., > Environmentel Law + > Assessmient B Ibformatipn Accass w > %
Envirenmaenta] Impack Statements -

fii\l&n‘& Envirenmental & Natural Resturces, Environmental Impact Statements

To declde whather a given project’s environmental effects are tikely to be significent, &n agency must use sorme measure of the,
envimament's state absent tha project, a meastire sametimes referred to s the baseline for environmental analysis, The baseline
normally consists of the physical environmental coaditiohs i the vidniky of the project, as tHey éxist at the time environmental analysis s

comimencad, Cal Cade Regs., Bt 14, § 15125, suhd. {8). Q. More Jike this Headnote

Shepardize ~ Marrow by this Headnote {1)

Administrative Law » B Judiclal Review + > Stendards of Review v > Substantial Evidenca~
Business & Corparate Compliance > ... > Envirenments) Law  » Assessment & Information Acgess v > (&)

Enuironmeqtal Impagh Satements «
Environmental baw > A ] ceg Litlgationw > Judicial Review w

HNEE Standards of Review, Stbstantial Evidence
An Bgency's decdsion to daviate from the normal rule for determining a baseling Is reviewed for substantial evidence. If substantial

evidahce Supparts an sgetcy's determination that an axisting conditions Impeacts snalysis would provide litile or no refevant fnformatlon or
would be mifsleading as to the project's true lenpacts, a reviewlng court rmay not substitute lts own judgmant on this polot for that of the

agency, & Mere like this Headnote
Slepardize -~ Narepwr by this Hesdnote (13

Buslness & Corporate Compllanca > .. » Environmentsl Law « > Assessment & Information Accessv » &

Environments! Impact Statements < >

HNGH Environmental & Natural Resources, Envircnmeants! Impact Stetements

‘The haséline far Cafifornia Environmental Qualtty Act (CEQA), Fub. Resaurces Code, § 21000 e seq., analysls must be the existing
physieal conditions in the affected arag, that &, the real conditlons on tha greund, rether than the level of davelepment er activity tiat
could or should have been present according to a Eﬁ or regulation. Applying this general rule, a baseline has bean found imperrissisly
hypotheticaf where it was basad on maximum permitted eperating conditohs that were not the narm. But while public agencles shoutd
norrmally use exdsting conditions as tha baseling, neither CEQA nor the Guidelings for the Implementation of the California EnVikonimental
Quailty Act, Cal, Cade Regs., tit. 14, § 15000 et seq. mandates a unlform, Inflexible rule. Agencles may axetcise discretion




accommodate a temporary Il or spike In operations that happens to eccur ak the time of environmental review, As long as that exarcise
of discration is supported by substantial evidence, the courts will nab disturb it & Mare like this Headnoty

Shegariza .+ Narrow by this Headnofe (1)

w Headnotes/Syllabus

Summary
CALTFORNIA OFFICIAL REPORTS SUMMARY

The trial court rejected chailenges to the adequacy of a flnal environmentel Impact report (ub, Kesources Cade, 85, 21100, subds. [8),
), 24002) for a shopping center renovation project and awarded the city costs far staff e spent reviewlng and cestifying the

by 2
administrative record that the challenger prepared (puh, Resoiiteas.Coda, § 21167.6, jubds,. (), (b)(2D. (Superlar Coyrt of San Clege

County, Mo.. 37-2013-00061990-CU-WM-NC, Robert b, Dahiqulst + Judga.)
The Caurt of Appeal affirmed In part and reyersed In part. The tourt held that substantial evidence supparted the clty's selection of & fraffic

baseline (Cgl, Code Reds., tit, 14, 655335, subd. {a)) that assumed full oceupancy of a vacant depariment, store space based on histerical
1}

oceupancy rates. The report, which extensively discussed traffic impacts and incorporated a stydy's recommeridations, sufficiently
{dentified sionificant eifects and selectad an effective mitigation measyre consisting of adaptive rasponse signals for affectad straet
segments. The dty responded adaquately to comments. The ity could recover soma of Its gasts for reviewing and certifying the
administrative record, to the extant the challenger prepared it with a tatal dizregard for cost containment, {(Opinion by Haller w, Acting P,

3, with parps w and Irlon . T, concurring.)

Headnotes
CALIFORNIA QFFICIAL REPORTE HEADNOTES

Sarr)d& (1) Follution and Conservation Laws § 2—-Cafifornia Environmental Quatity A;.:tv—Eﬂvironrnental Impact Reporis—
Ensuring Full Understanding of Envirenmental Consequences,

The California Environmental Quality Ack (CEQAY {Pub. Resourtes Code, § 21000 &t grg.) embodies the state’s poilcy that the long-term

protection of the enviranrment must be the quiding crterion In public dedisions (#ub. Resoyrets Cotle, § 21003, subd, (6)). The

envirorimental impact report (EIR) Is tha heart of CEQA. Tts function is tn ensure that govamment officlals who declida to bulld or approve
a project do £o with a fult understanding of the envitonmental consequences and, equally Impartant, that the public is asgurad those
consequentes bave been taken into acceunt. The EIR process protects not only the envirpnment but also informed self-gevernment,

car2) (2) Rollition and Gonservation Laws § 2.3-+California Envirenmental OQunlity Act~Environmeanstal Impact Reports—
Contents and Sufficiency—Burden of Proof.
An gnvironmental Iempack repart s prasumed adequate; the challenger In a Callfornia Environmenta] Quality Act (Bub, Ressurces Cofa 8

2000 ekseq.) action bears the burden of proving otherwlise.

¢3)& (3) Pallution and Conservation Laws § 2.3—Califarniy Envirgnmantal Quality Agt—Rnvironmental Impact Rapoits—
Contents and Safficiency—Baseline.

To detide whether a given project’s environmental effects are likely to be significant, an agmucy must pse some measure of the
envirorrnent's stale absent the project, @ measura sormetimes rafarred to g the baseline for environmentai anaiysis, The baseline
narmally consists af the physuca} envirsnmental qonditiuns In the vicinlty of the project, as they exist at tha time environmental analysis s

cammenced {Sal,

g\_@z {4} Polution and Cansarvatipn Laws § 2.3—California Bovironmental Quality Act--Epvipanmenial Impact Reports—
Contents and Sufficiency—Aaseline,

Tha baseling for California Environmental Quality Act (CEQA) (Pub, Hesoutces Eods, § 21000 48 sag.) analysis must be the existing
physical conditions In the affecked area, that Is, the reu! conditions on the yround, rather than kthe level of develepment or activity that
could or shoutd have been present according to 2 plan or regulation. Applying this gensral rule, a baseline has been found Impermissibly
hypothet[cal where it was based on maxdmum permitted operating conditinas that were not the noym. But while public agencias shatld
“normally use existing conditions as the haseline, nefther CEQA nor the Guldelines for [#98] tha Implementation oF the Callfpmia

Environmental Quality Act (Cal, Codd Begs,, Hit, 14, 4 15000 et sa0,) mandates a uniform, nfexdble rule. Agencles may exerdse iscration
to accornmadate a temperary dull or spike in operations that happens to occur at the time of environmental review. As long as that

exerclse of diseration Ts supported by substantlal evidence, the courts will not disturb it.

& (5} (5) Pollution and Congarvation Laws § 2.8—Callfernia Environmenial Quality Act—Environmenial Impact Raports—
Contents and Sufficlenoy—Baseling—Historical Qogupancy Rates.




A city’s selaction of a traffic bateline for a shopping dentér renovatlen project that assumed full occupancy of @ vacant department stbre
space was not merely hypothetical bacause It was not based solely on the ownec's entitlernent to reoccupy the bullding without
discretfomary actlon, but was also based on the actual histerlcal operation of tha space at full occipancy For many vears. The dby's decision
to base the traific baseline in the environmental Impact repark on historesl nerupancy rates was further supported by substantizl evidence
consisting of reglenat data on stich use levels. Therefore, substantlal evidence supported the city’s exercise of discretion In selecting a

traffic baseline that assumed a fully ¢ccupled department store bullding.

2{2015) £h..22, 5.22.04; Cal. Forms of Pleading and Prackive (2018) ch.

;12 Wftkln, summary of Cal, Law {16th ed. 2005) Rea! Property, § 840 2t seq.]

Counseld Delane & Pelano, Everatt b, Detang I+ and M. Qs Relang v for Plaintff 2nd Appellant.
Lella A, Brewar w ard! Jene Mobaldi for Defendant and Respondent.
Alston & Bird +, Edward 1, Cagey w and Andren 8. Warren v for Res! Parties in Tnterast,

Judges: Opinfon by Halletw, Acting P, 3, with Aargg = and Irlen v, 3, concurring:

Opinion by: Haller v, Acting B .

Opinion
J¥E3611. HALLER, Acting P. 3.—fteal Parttes In Intérest Plazh Camine Real, LB, and CMF PCR, LLC {colleckivély, Westiield), proposed o
renovdte & shepping [*97] centar originally built in the City [3*36823 of Carlskad (Ciky) over 40 years agn. The City approved Westiteld’s
reguest ta refovate s forimer Robinsens-May stdre and other small portions of the shoppirig centéy (the profect). North County Advocates
(Advotates) ehallenged the Cly's apptoval under the Californla Bavironmantal Qualiey Ack [CEGA; @ME&Q@E 21060 et Seq.),
arguing the project's envirenmental impact repert (EIR) used an Improper haseline I Its [*¥%2] traffic analysis hecause it treated the
Roblnsbas-May store as fully occupled, even though it wes vacated in 2006 and had been only periodicslly occupled since, Advecates also
argued the City violated GEQA by faling ta conslder as a mitigation measure that it require Westield to make a fair share contibution te the
future widening of the El Caming Reel bridge over State Route 78 (the bridge) and by Falting to Fespond sdequately to public comments
regarding trafflc mibigatien. The trial ecurt refected Atdvocatés's CEQA challenges and awarded the Clty costs fot staff time spent: reviewing and
certifying the administrative record Advocates preparad. Advocaies appeals the trial cbuit's CEQA and costs determirations,

We affintn the trial court's CEQA determinations. Substantfal evidence supports the City's determination of the traffic baseline becalse [t was
based on recent historical use and was consistent withy Westfleld's right to fully eccupy the Roblnsons-May space without further discretionary
approvals, Substantial evidence also [*¥%3], shows the City's consideration of mafﬁc'mltlgaﬁon fneasutes and responses to ommants were
adequate. Howeves we conclude tha trial court erred by swarding certein subcategorles of costs te the City, Accerdingly, we reverse the
judgment as to three of the four subcateqories, and remand for further proceedings in connection with ore of them In all other raspects, we

affire,

FACTUAL AND PROCEDURAL BACKGROUND

The Orlginal Project Sile

Westfield proposéd to renovaté a portion of a shapping center lacatad I the Clty. Origtnally built in 1969, the project site was developad “as a
two- and three-story Indoor shepping center with five main anchar departmant store bulldings (e, Sears, Macy's, Macy's Men, IC Penney, and
the vacant former Roblnsans-May) and numérous smaller ritall spacialty shops” The slte contains over 8,400 sUrface parkitiy spaces a5 well as
several outblildings within the main mall parking lots ahd scross & strest to the scuth of the main mail, While Westfleld owns the developad

parcets within the shepping center; the City owns the surface parking lats.

[*08]
Under & “Pracise Plan” the Clty Arst approved Ih 1577, Westfleld was entitfed o renavate the interior of the former Robingons-May [3¥%4]
tendnt buRiding acd fully eccupy It without obtalning any futther discreétfoniry approveals from the City,

The Bpechit Plan and Site Davetopment Plan for the Profect

The City appreved twb entitfernents for the project: (1) a *Spedfic Plan™ ta facilitate future developmant af the shopplng center area bayond the
projact and (2) a “Site Revalopment Plan,” which allowed fot the lnmediate project. The Spedific Plan area induded all of the shopplng center

J*#363] buildings and the majority of the shopping center's surface parking sceas.
The Site Developraent Plan allowed for the Immadlate ramoval, renovation, and/or redevelopment of portlans of the east and of the existing
mall strueture and associated autbuildings. As described 1h the “Draft EIR,” the Site Development Plan would have allowed for a net Increase of

appraximately 35,000 square feet of gross leasable area, The project Infitally proposed to build additienal retall space wast of thé Rabinsons-
May bullding on three pads bullt ag outparcels within the City-cwned surface parking lots to eecommodate future restaurant and/or retafl space,

The Final Approved Project
Becauss Westfield and the Gity wera unable to agree on leasa farmls for devalopment [¥¥*5], of the Clty-vwned outparcels, Westfield reduced
the scope of tha brofect as describad in the Draft EIR and revised the Site Development Plan. The reducad prodect stil? ncluded demelifon and




]
factual conclusfons,™ [A¥¥Q] (Preserve Wild Santee, supra, 210 Cal App.Ath at p, 275.) “Arn appeliate court's review of the administrative record

" for legal errar 2nd substantlat evidence in a CEQA case, a5 in other mandamus cases, Is the same as the trial court'st The appellate court
raviaws the agency's sction, not the trial court's dedlston ... " {Yipgyard Area Citixens, supra, 40 &l 4kh at n. 427,)

P [rioi]

_[¥¥365] I1, SUBSTANTIAL EVIDENGE SUPPORTE THE CITY'S TRAFFIC BASELINE DETERMINATION

m? ga,{ﬁl? (3} “To decide whether a given project's ¢nvivenmental effacts are likely to be significant, the dagency must use some measure
of the environment's state absent the project, a measure semethmas referred to as the ‘baseline’ for environmental analysls.” { tag i
g Retter Environment v, South Coast: Alr Quaiify Mansgement O 20103 4 .Ath 310,315 [106 Cal. Rprr, 3d 502, 226 p.3d 9853
{(Communities for a Better Fnvironment).) Under the Guidellnes for Implamenthtion of CEQA (Cal. Code Regg., Ht. 14, § 15000 ef seq.)

(Guldefines) “the basellna "normally’ consists of "the phygical environmental conditlons In the vicinity of the project, as they exist at the
time ... snviranmental analysis Is commenced .., /" (Communities for 3 Better Envireament, supra, 48 Cal.4th at g, 315 quoting Guldelines, §

Advorates contends the EIR's raffic baseline Is Mncorrect and misleading” because it did nat follow the “normally* applicable rule of messuring
conditiens as they actually existed when environmental review began. (Capitalization & boldésce ofitted,} Advorstes contends the City Instead
“falsely inflated the existing traffic conditiens® by “imputiny over 5,000 daily trips” to the basellng premised on a fully occupled Robinssns-may
bullding when, In fact, Robinsons-May vacated the space In 2006, Advocates contends [¥X%113, that by falsely inflating the existing traffic
randltions, the baseiing understates the project’s true impact on the endronment, HNST We review for substantia) evidence an agency's
declsian to deviate from the normal rule for determining a baseling, ighbors for Ratl v. Expositio tro 4 onstruction Author)

{2013) 57 Cal.ath 439, 457 [160 Cal. Rptn 3d 1, 304 P.3d 499] (Siart Ralf) [PIf substantial evidence supports an agency's determination that

an existing condltions Impacts analysis would provide littls or o relevant information or would be mislaading as to the project's krue Impacts, a
revievwing court may not substitute its own judgment on this point for that of the agency.”].)

[*102]
The EIR provides the following explanation of how and why the City deylated from the norma! rule in seiecting the baseline:

“Westfleld Carlsbad currently has vacant leasable space beyond the regular amount expected In super regional shepping centers, mainly the
148,159-~sqtlare foot Rabinson's-May buiiding. Since this space Is currently vacant, trafflc from this space Is not included In the traffic counts
conducted at the analyzed Intersectfons and street segments. [X¥*366]. However, for purposes of detenmining the Existing Baseline conditiens

® pursuant to CEQA Guldelines Section 15125, {rips attributable ko that currently upoccupied space were added to the baseline
conditians_[¥%%12), counted in the project area as noted below.

"“Trip generatlon rates and estimates for the vacant Rebinson's-May bullding were estimated vsing those idantlfied In the San Biege Assogation
of Government's (SANDAG's) 8rfef Guide of Vehicufar Tratfic Generation Rates for the San Diego Reglon {SANDAG 2002) for a ‘Supér Reglonal
Shoppaing Center’ tand use, These estimates are conservabive In that they do net account; for trip redudtions from pass-by trips. Basad of the
rate, the vacant Robinson's-May bullding could generate a total of 5,186 dally trips on a typical weekday ... . These modified traffic volumes
wara added to the existing traffic counts colfected In the project area and represent the Existing Baseline conditlons For the purpossas of this
study, [The Transportation Study attached as] Appendix F provides a detalled descripton of the mathodulbay used to éstablish the Existing

Baseling condition.”
The Transpertation Stitdy elabarates on the City's determinatfon of the traffic basalina:

“Existing Beseling Conditions—WestAel Plaza Camino Real is an existing supsr reglonal shopping [center] which Is entitlad for 1,151,082
[square feet] of rebail commercial space, All of the currently F¥¥¥13] entitled squara footage is campletaly constructed, However, the nature of
a shoppinig center is that tshants change and the amount of eccupied space constantly fuctustes.

“Plaza Camino Real currently has unooccupied leasable space beyand the normal amount, smainly the 148,159 [square foot] Robinsons-May
buflding. Since this space is currently vacaat, traftic from this space Is not tncluded In the actus! traffic counts conducted at the analyzed
intersections and street segrhants. Howevér, for the purposes of deterrnining the Existing Baseline Conditions pursuant to Califernia
Faviranmental Quallty Act (GEQA) Suldelinas Sectlon 15125, trips attributable to that currently Unoccupfad space are Imputed, A full cccupancy
assumption 1s consistent with SANDAG's raglonal traffic modalihg methodolagy which assurmes full cccupancy of all entitled square footage. It is
also consistent with the City of [*103] Carlshad and City of Oceanskte's detarmination of exlsting baseline because the gurrently viacant space
conld be acrupled ot anytime without discretionary action. In fact, pottions of that space arg perlodically cecupied with termparary uses such as
& Hallowsen store which leases the space In the month of Dctober. For {*¥*14)]_ these raasons, full occupancy of all entitled squere Foctage is

assumed In determining the Existing Baseling Cendllons.”

Using the baseline with the Imputed Roblnsons-May trafflc, the Transpartation Study concludes Ere *Project will not result in @ significant impact
at any of the snatyzed intersections during elther peak hour, ar any of the apalyzed street segments during elther peak hour or daily

a

Document: North County Advocates v, City of Carlsbad, 241 Cal. App.4th 94 Actlons™

Py T L L T R L L O T S T e T S e ey T T T T D T T Ty U s e VTS 1T SO O Hy s T B T SU 7B ETTer
Environmeant, supra, 48 Cal.4th 310, Respandents counter that Cherry Velley Pass Acras & Nelghbors v, City of Beaumont {2010} 150
CalApn.ath 316 [118 Cal, Rpfr. 3d 3827 (Chemry Valtay), & case dacided by Divisien Two of this cowrt, penmits an agency to base an exléting
conditions basellna on recent hlstorical use levels if those favels are permitted to continue. (Id. at p, 337 ) Wa conclude Respondents have the
better argument—Comyniunities for a Batter Environment 1s distingulshable and Cherry Vafey 15 on peink and persuasive,

In Communitles for a Better Environment, the Supreme Court reversed a reglonal slr grallty mansgement district's spproval of ConecePhilins's
application to modify a petroleum refinery In 2 way that would increase operation of four bellers that praduced steam for refinery operations,
tut also emitted nitrogen %2151 oxide (a major contributer Yo smag). (Cammualties for 2 Better Environment, supra, 48 Cal.dth atp. 317,)
The district selected as the project's bavellne fob nitreoen oxide emissians the emount the bollers would ernit IF they cperated 2t the maximum
level allowed under ConocoPhiliips's existing permiits, even though CeniacoPhillips hed never operated them at that fevel, (I at pp. 218, 3224
Using this basellne, the district concluded the projact would not have a slgnificant fmpact oh the enviranment, even though ik Was undisputed
that the as-modifled refinery’s emisslans would exceed the distdct's “significance threshold ” (Zd. at np. 317-318 ) The Supréme Cotirt

'

concluded this was erron




reconstruction of the fatmer Robinsans-May store, As revised, the project would reault in a net Joss of 636 square feet of total grass Jeasable

area in the shopping tenter:
The project was under constrisction at the trme of the June 2014 hearing on Advocates's petition for writ of mandate and was complsted befare

the 2014 holiday season.

The Crty's Faviropmental Review and Froject Appravals

“The City released tha Draft EIR on August 31, 2033, with nine technlcal reports and studies attached a5 sppendlees. Those technical studies
Induded a 184-page (xcluding supporting 2ppendices) *Transportation Study” The Dreft EIR evaluated three alternatives to the project. With
implementation of a number of mitigation measures, the Draft BIR cencluded the project would nat catise any slgmificant amvirgnmenta)

impais.

j¥o9]
Tha Gity recelved 10 comment letters on the Draft EIR. The Clty responded to all of them, and Included s respanses In the December 2012
final EIR, The City elgo lssued o 37-page “Mitigation Monitering [*##4] and Rgporting Pregram” with the final EIR,

©On June §, 2013, the Ciy's planning commission conducied a public heariag and epproved the Site Development Plan and recommended
appraval o the ety commell of the Spegific Plan for the projoet,

On July 8, 2013, the city councll conducted Its public hearing ar ths project. Two members ef the public—Including Advocates's counsel—
expressed concern about the project; thres others expressed support. The clty councll unanimoysly approved the prefect, adopted the Specitic
Plan, approved the Site Development Plan, and certifted the final BIR, On July 10, 2013, the City flled 8 *Notige of Determinaton™ under CEQA.

Advocates's Pelition for Wit of Mandate

On Augusk 7, 2013, Advocates filed a petition for writ of mandate challeaging the City's approvals of the preject, As relevant here, the petitlan
challenged the City's determinatign of the haseline for traffic trips, the EIR's mitigatien measures for fraffic impacts, and the City's response ta
comment letters conceming those mitigatien measires.

The trial court heard the petition on June &, 2014 Issued an order danying the pelitl'mlﬁ o0n June 24; and entered a final fudoment on July 2

The Costs Award [x2x21
Westflald filed 3 memorandum of cogts in the amount of $5,490.24, and the City fled ene seeking $6,237. Advecates filed %2384), motlens ta
tax casts targeting sach, The trial court denled Advocates's motiens and gwarded gasis to Wastfield and the Clty agearding ¥a thelr memoranda

of costs,

Advorates'’s Appeal
Advocates timely appealsd the judgment uphpldlné the project appravals apd awarding the City Its costs, Advocates does not challenge the

award of costs to Wegtfield.

DISCUGSION

Advocates contends the tial court erred by rejecting Adveeates's chalienges to the City's (1) use of gn Incotrect and misleading haseline In
the [¥100] EIR's traffis ghalysis, (2) failyre to adaquately anafyze traffic impacts, and (3) failure to adequately respend to cormments it
recelved regarding the EIR. Advoeates also contendy the trial court erred by awarding the City costs for time its staff spent reviewing and

certifying the administrative record that Advocates prapared.

1. GENERAL CEQA PRINGIPLES AND STANDRARD OF REVIEW
HNE gata )% (1) "CEQA embodies our state’s policy that “the long-term protection of the enviroement .. shall he the guiding criterion in

Public decisions.” mm@mgm%@mmwm&@mwm;mmwf see §2AD0%,
subd..(d).) The EIR is tha ®heart of CEQA™ ({8 e ; 4 B

8O3 (253 CalRpin 428, 754 B2d 2781) s "funetion E**‘BJ 15 wa enstre that gcvemmeptefﬁc]als who decide te hux?d ar approva a proje:;t do
so with a full understanding of the envirenmental consegtiences and, equally important, that the pubuc l2 aasured these sonseqgendes have
A48 [83 Cal,

been taken Inta accaunt (Minaverd Ares Citizens for Responsible Browdr,

Rote,3d.821, 150, B.3d, 709] {Vinsyord Araa Citlzens).) "The EIR progess protects nof; only tha envlmnmant but also hfurmed self~governmentt

(Laure], Helghts, Suni,47.Ca) 34500, 3972)

.E!'__g“‘ _(gf# {2) An EIR Is presumed adequats; the challenger In a CEQA action bears the burden of proving otherwlee. (Saesive Wik
Bantes . City of Saates (20431 210, Calhpn dth 260, 278 [148 Cal, et 34 3107 (Presarve Wid Santee).) HNER “In reviewing ap agency’s
compliance with CEQGA In the course of its leglslative or quesi-leglslative actions, the courts inquiry ‘shali extend anly to whather there wisa
prajudiclal gbuse of dlscretlon.” [CHation.) Such an abuse iy established “if tha agency has not prqceeded in a manner required by law or (ftha

datermination or decision is nok suppsited by substantial evidenca.™ {Vineyand, Cabd 426, fn. cratited.) “Tydiclal
raview of these two tygss of error differs significantly! While we detarmine de novo whether the agency has empleyed the corect procadures,

Narstae immralaiind s mmBranlimnd all lnnialatiinli mandabad CEAA sannirammaatef FrifabanT we acesrd areater dafarenre to thae anancy's siths?antva




'“'g_)_'é" {4} The Supreme Court approved a Hne of Court of Appesal dedstons that "concluded HNEF the basellne for CEQA analysis most ba
the ‘existing physical conditions In the affected area’ [citation], that fs, the “real conditians on the ground“’ [citatlons}, mther than the [avel of
development or autivity that coud or should have been present according te a plan or reguiation.”

stiticd, 48 Cal dth. at p. 321.) Applylng this general rule, the court concluded the district's selected baselme [*104] was lrnpermISSibIV
shypothetlcal” because it was based on maximum permitted eperating conditions that were “aot the narm.” (fgh.akp. 522

But while the Supreme [*#x167, Court recognized public agencles shoyld "normeally'” use “exigting conditions” as the basaline (Gonhmiimitias for

4 Better Btylronment, supra, 48 Cal.dth gt pp, 327, 324}, the court also recagnized that “[njeither CEQA nor the CEQA Guldelines mandates a
uniform, infexdble mle . (4. at p. 328). Clting as an example ConocoPhilips's concern that refinery operations “vary greatly with the season,

crude ofl supplies, market cenditions, and other factors” {{g, st p, 3237), the coust, explained that agencles may exerdse discretion to
sccommodate 2 “temporary iull or spike in operations that happens te occur at the time [of] environmental review” (j. akp, 3287 see Save Qur

Peninsuls_Committes v, Moniteray County Ad, of Stpervisors (200531 87 CalAbn.th 89, 125 [104 Cab, Ratr, 2d 3267 ["Envirorunental conditizns

sy vary from year ko year and In some cases it s pecessary te consider conditions over a range of time perlads”]). As long a5 that exerdss of

discretlon Is supported by substantial evidence, the courts will not disturb it. (Cammuniiies for.a Bettar Epvitonmedt, supha, at.o, 3283

[#x388), Applying Commumities for a Better Enviranment, the Charry Valley court upheld a dity's "quintessentially ... disccetionary” baseling
determination of B project site's water use lavels whera the site's historlcal water use fuctuated. {Cherrp Valley, supns, 180 CoLApp.4th ot
0337} Sunny-Cal operated an egg farm on the site from the 1960's threugh 2005, when the site transitioned to catile, [X4#473 ranching and
feed crop oparations. (2d. at pp. 324,329.) The record showad the egy farm used an average of 1,340 acre-faet annually of groundwater
between 1597 and 2001, but the cattle ranch used only 50 acre-feet annually baginning In 2005, (190 cal Apn.dth st p, 32¢.) Inz 2006
revised draft EIR, the city selected a5 the groundwater yse bassline 1,484 acre-fagt anaually, which was the amount the developer was entitled
t0 extaCk Lnder a 2004 watar-clghts adjudication. (fd, &t pp, 325, 331} The patitioners contended the baseline should have heen tha then-
exdsting 50 acra-faet annually level, (Id,_at p. 336.) The Court of Appeal upheld the dity's determinatien.

The court distinguished Cormmanities for & Setter Environment and other cases dted by the pefitioner on the ground that the baseling In each of
those cases wag hypathatical because It was based on “conditlons thet wers perrnissible purstiant to an existing plan or regulation but that were
not heing amploved or that did cot exist *e0 the ground’ at the time environmental review cornmeneed. ¥ (Ghecty Malley, gupra. 290
CalApmath gt p. 338, italics added] see jd, ak pp. 339840, clting Woodward fark Homeowiters Assr, [¥105] Inc. w Clty of Fresno
(2007) 150 €a).App.4th 683, 693, 697 [58 Cal Rply 3d 102] [beseline for 477,000 square-fost office park to be bullt on vacant lot was
apparently based on 694,000 [44xigY, square-fost maximam allowed under applicable zoring] akd Bnvimsmerdital planning & Information
Counil v, Gaunty of £ Dorada. (AS82),131 Cal App.3¢. 350, 357-358 (184 Cal, Rpts 327] [FIR!s for two generzl plan amendments wera
deficient becayse they compared the impacts of the amendmants with the existing ganaral plan, which projected pepulatlons far farger than
ever actually rmatenalized],) By contrast, the Cherry Vaffay court concluded substantial evidence showed the baseline was not hypothetical
because it was based net only en Sunny-Cal's entitfement to extract 1,484 acre-feet annually of groundwater, but also on Sypmy-Cal's recant

tistory of actially extracting substantially the same amount. {Cheriy Valley, supra, 180 Cal.Appoath 3t p. 340, )

CALSYF (5) Like Cherry Vallay 2nd unifike Commumities far a Better Environment, the City's selection of & traffic baseline that assumed fl
secupancy of the Robinsong-May space was not mergly hypethetical becayse it was not bpsed sofely on Westfield's entitiement to reoccupy the
Robinseng-May huilding “at anytime without discrgtionary action,” but wag alsa based gn the actual f*++19] historical opgration of the space at
full occupancy for more than 30 yeurs up until 2008, And like the period when Sunny-Cal used less watar on Its land for cettle ranching and
feed crops, the Ropinsons-May spate was less ocrupled [¥%368), from 2007 through 2009 (twe retall users nccupled part of it from August
2006 through Deceyrier 2007, and two others oceupied part of It from August throegh November in 2008 and Tn 2009} iWe vigw thig
fluctuating occupancy—which s “the nature of a shopping center~as akin ta the veryiny oil refinery operatlons In Commumities for a Befter
Environment that fed the Suprame Court to recognize that agencies have diseretion [¥106] “‘to consider ccndlﬁons over a range of tlma

perfods™ to account for a “temporary {ull or spike in operations ...
The Clty's decislon to base Ehe treffic baseline on historical secupancy rates Is further suppotted by substantizl avidence ronsisting of SANDAG
{San Diege Assoclation of Government) data on such use levels,

Therefore, we canclude substantial evidence supports the City's exercise of discretion [n selecting a {raffle baseline that assumead a fully

occupied Rebinsans-May batlding.

11.-V[¥ Z] (NOT CERTIFIED FOR PUBLICATION]

DISPOSITICN

The judgrmant Is reversed with_{#3x21] respact to the first, secend, and fourth subcategorles of the Clty's costg eward, Qn remand, the
superfor court is directed to deterrnine how much of the costs In the first subcategory were Incurred (1) raviewing the administrative record far
completeness or acturacy (for which the City may not recover costs); (2) supplemanting the adminisirative record {for which the City may
racover costs); and (3) as a result of a total disregard for cost contalnment on Advocates's part (for which the Clty may recover its costs), The
judgment is affirmed in Bll other respects. Real patties in Interest are enttled to thelr costs en appsal; all other parties are to bear their swn

costs,

Adranw, J., and ilotw, J., conuirred,
Appellart's petition For review by the Supreme Court was denled January 13, 2018, S230630.

Footnotes

35
Pursuant to Callforsla Bules of Coutt, tules. 8,2 108(h) and 8,1130, this oplnlon 1s gertifed for pUblicatien with the excepton of pars

I, IV, and V.
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X
We rétfar to Westfield and the Clty collectively a8 Respondants,
J"tg’,‘.‘,;:‘jl»ﬂxll further statitory references are to the Public Resources Code unless otherwlse Indizated,

’ The Guldelines are reguiations “prescribed by the Secratary Far Resources ko be followed by 8} state and lotal agencles in Califernia

in the Implementation of CEQA. (SYidelines, § 15000; see § 21083} “In Interpreting CEQA, we accord Lie Guidelints great weight
except witere they are clearly uhauthorized [3¥%107 or erronecus,” (Mineyard Arga Citize pra, AD Cal.dth st p, 428, 0. By

5%
T Guidslings section 15125, subdlvision (a) statest “An EIR must Indlude b description of the physical envirormental tondltons th the

viciiity of the project, us they exist at the time the notlce of preparation s published, o if no notice of preparativa is published, at the
time environmenta) analysis Is comménced, fram both b local and reglohal perspectivel, This snvironmental setting will fofmally
constitute the baseline physfcal eonditians by whick a lead hgency determines whether =n Irmpact le sigrificant Tha deseription of the
environmerttal setting shall be no lohger than Is hecessary te an undérstanding of the signiticant effects of the proposed project and its

alterpatives”

g
7 The opinion Is silent régarding the site's water use.hetwaen 2001 znd 2005, (Charry Vofley, supra. 190 Cal Apn.ath »t pp, 3289-
338

-The Supreme Court recertly dted this aspect of Charry Vallay with approval, (See Smart.Rafl. suge, 57 Cal 4th at p. 450 [Charry
Veiley “applied Communities for a Better Environment™ to demanstrate that “recent hlstorical ube [eaa] constituke]] & réalistic measire

of existing conditions.”].)

Advocate; attempts to distinguish this simllarity by arguing that envirenmenkal review in Gherry Viafley begar in 2004 when Sunny-
Cal wag stlf using the project site a3 an egg farm and extracting 1,340 acre-feet annually of groundwater, whereas snvironmental
review dill not begin hera until 2003, when the RobMsans-May space had already been vacant for approximately three years, This
argtment falls. First, the Cherry Valloy. /251201, court did not state {as Advocates Bsserts) that Sunny-Cal “had actusily used thst buch
grotindwater ‘since February 2004 .. . (Ttalles added.) Instead, the court was referring ¢o the fact that “Supny-Cai's 3,484 [acre-feet
annvally) entitternent: ko Beaumont Basfo groundwater” existed since 2004. (Cherry Valley, supra, 190 Cal.App.dth at g, 338, lklics
added.) Stmilarly, Westileld's rigit to fully reoccupy the Robinsons-May space “ak anytime without discretionary action” éxisted since
1977. Second, even though Sunay-Cai was using the project site as an egy farm when environmental review began In 2004, tha only
evlderice of Stnny Cal's actual ggg-farmi-refated water use level discussed In the opinfen was from 1597 through 2001—a period that
anded, 8s here, thres years before environmuentsl review began, (d at pp. 328-33% )

T Bee fontnote, ante, page 94,

=M=
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February 12, 2019
. File No. 6377.022
VIA HAND DELIVERY

Monterey County Planning Commission

Re:  Moss Landing Community Plan — Transportation Issues Workshop 02.13.19

Moss Landing Business Park

Dear Commissioners:

Thank you for your continued work on the draft Moss Landing Community Plan and the
opportunity to comment on the proposed plan, on behalf of our client Moss Landing
Commercial/Business Park (MLBP).

I write today to address the following issues:

1. Specific Traffic Issues / Policies being evaluated/considered — including ML, -3.3 and
2. “Special Treatment Area” vs. “Coastal Heavy Industrial” Zoning Designation for ML.BP

L SPECIFIC TRAFFIC RELATED POLICIES

A. Policy ML — 3.3 - Traffic Generation Reduction Measures

Purpose & Intent: To ensure that all feasible traffic generation reduction measures be
implemented to mitigate any [intensified] traffic demands
associated with expanded industrial facilities

MLBP Proposed Language:  Recommends adopting 2017 Version of language in the lefi
column, with following minor modification:

“...that would generate [sigtiificantly ificreaséd peak-hour]
freight and employee traffic...”

1. Overview of Problems with Proposed Staff & Community Changes to ML- 3.3

a. Use of term “Development” & No Development in “industrial areas” allowed until
improvements to Dolan Road & Highway 1 Intersection

b. Clarify terms “industrial uses” vs. “Any Uses on a Property zoned Industrial” &
expansion of Policy to include “Uses”
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a. Improper Use of Term “Development” Prohibition on Development Until Roadway
Improvements -
A recurring linguistic problem in the proposed Policy language of the entire MLCP update is

illustrated in ML- 3.3, that is the repeated reference to prohibiting or precluding any or all
“Development” unless or until some event occurs.

In almost every Policy in the MLCP, the use of the term “Development” in this way (ie precluding
all development), imposes excessive restrictions which are often wholly unintended and wholly
unrelated to the goal of the Policy. Use of the term also creates situations where application of the
Policy will contradict the state purpose of the Coastal Act itself.

For example:

Here, the obvious goal is to try and minimize any potentially significant traffic impacts associated
with expansion of facilities on the industrial properties in Moss Landing,

But, the term “Development” is exceptionally broad. It includes basically any kind of building
activity, earth moving, remodeling activity. It also includes new tenants replacing old tenants in
existing structures.

Here, the proposed Staff & Community changes to ML 3.3 would state “Development in the
industrial areas shall not be allowed until needed improvements are made to the Dolan and
Highway 1 Intersection” -

This proposed language/changes in the Staff and Community sections are cleatly inappropriate for
the following reasons:

Virst, this language would preclude replacing one tenant on the MLBP property with another
tenant, even if the change in tenants would result in less traffic than was being generated
previously.

This is not the intent, nor the purpose of Policy 3.3 — rather it is simply an arbitrary and improper
limitation on MLBP’s business operations, which does not promote the stated policy or the public
interests.

Second, this language would literally preclude MLBP from any “development” including non-
occupied structures and those that would provide significant public benefit and which do not
increase traffic in any way. For example it could preclude

s building structures for Solar power generation;

o building structures for receipt of transcontinental underwater cable transmission
infrastructure

» activities related to removal of waste products left by Kaiser operations

e building, repairing and/or replacing on site wells, rail spurs, existing or pre-existing
structures, facilities,
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» As written, it would even preclude the building of new roadway improvements (which
constitute Development) until such improvements have been made.

¢ Aquafarm tanks,

s cic

Third, this language would prevent any “development” even those types of development and new
uses that are specifically prioritized by the Coastal Act, and would therefor conflict with the
Coastal Act and the existing North County Plan.

¢ North County Coastal Plan”

o Section 3.1 - The prime transportation emphasis of the Coastal Act is to preserve
highway capacity for coastal access and coastal dependent land uses

o Section 2.7 — Aquaculture is a preferred use

o Section 3.1.3 - “Due to the limited capacity of Highway 1, until the time it is
expanded, development of coastal dependent industrial; agricultural; commercial;
and recreational uses shall be given priority over non-coastal dependent
development...”

e DBecause, as drafted this policy would preclude MLBP from “developing” any uses,
including those prioritized by the Coastal Act”, but would allow other property owners to
continue developing, regardless of whether the uses proposed by the other owners are
“priority uses” under the Coastal Act, the proposed policy revisions are inconsistent with
both the Coastal Act and existing North County Coastal Land Use Polcies.

Fourth, the proposed language purports to impose upon MLBP the obligation to persuade Caltrans,
the County and the Coastal Commission to effectuate alterations and improvements of the public
roadway as a precondition of continuing to use the MLBP, and to even engage in activities which
do not impact traffic, This is an improper imposition of public responsibility for improving and
maintaining roadways upon a private landowner.

e MLBP has, for years, attempted to work with the County and Caltrans and other agencies
to improve transportation, pedestrian access, safety etc along the Highway 1 in Moss
Landing. The reality is that Caltrans simply won’t do, or allow, anything to be done. The
County has been unable to persuade them. MLBP has been unable to persuade them. And
Caltrans is unlikely to be persuaded in the near future. But, if the County truly desires for
Caltrans to feel pressure to improve traffic and pedestrian conditions and safety, this is not
the proper way to effectuate that goal.

Fifth, the proposed policy language is vague. It purports to preclude any “development™ until
“needed improvements™ are made. What are “needed improvements”? who decides?
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b. Industrial Uses vs. Any Use on Industrially Zoned Property

As discussed below, there has been widespread support, for many years, for treating MLBP
property as a “Special Treatment Area” for zoning purposes. This will allow a wide variety of
uses, not solely Heavy Industrial Uses, and will also the property to be used in a less intensive and
environmentally impactful way.

“Special treatment Area” designation and current marijuana cultivation Policy in Monterey
County, and the coastal zone illustrate that there is a significant distinction between “industrial
activities and uses”, and “any approved use on an HI zoned parcel”. Necessarily, there exist many
“non-industrial uses” that exist and are allowed on industrially zoned coastal properties,

As such, it is essential that every Policy in the MLCP update, clearly and specifically indicate
distinguish between “industrial use” and/ot zoning designation, such that the intended scope and
application of the Policy can be clearly understood by County staff, the public and the landowners.
This precise issue has placed County Staff and MLBP in disagreement as to intended meaning of
other Policies.

Specifically, one sentence in a 150 page+ document states “all new heavy industry shall be coastal
dependent”. MLBP asserted that this language, if applicable, only applied to new heavy industrial
uses. The County Staff asserted that this language applied to any activity on any parcel zoned
heavy industrial. At a minimum, it is important that the Policy language specifically state and
address your intent in this regard.

Two Solutions:

Solution #1 — In this Policy ML 3.3, and in all other policies, the language of the Policy and the
scope of any restrictions as to the use or building or activities conducted on private property, should
directly relate and be restricted to only those necessary to promote the purpose and intent of the
specific policy.

There are those who are simply opposed to other landowners using their private property for any
putpose and who seek to utilize the language of every policy to impose universal prohibitions on
any business activity, including on MEBP. Its simply not proper or logical to do so.

Here, the purpose & intent of this Policy is related to traffic. As such, any restrictions on building,
uses or activities (imposed on MLBP or others), in this Policy, should be restricted to and related
to those necessary to address traffic issues. This Policy should, and must, not restrict or prohibit
any activity or use, or devetopment or building that does not adversely impact traffic.

Solution #2 — Policy ML 3.3, The best Policy solution and idea regarding traffic and pedestrian
access Policies in the MLCP was presented by Mr. Mark Del Piero, on behalf of the Harbor
District, at a recent community meeting.
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Mzr. Del Piero noted correctly, that Caltrans is the impediment to solving many of the traffic and
pedestrian issues in Moss Landing, and Highway 1. Mr. Del Piero suggested that the County
would be best served to direct its Policy language on these issues directly towards Caltrans, in
order to obtain their compliance. Mr. Del Piero suggested that the County Policy preclude
Caltrans from performing any work or improvement on Highway 1 (or other areas), unless and
until it effectuates needed improvements to the Dolan intersection changes and/or Pedestrian
access across Highway 1

Rather than randomly imposing the obligation on a private landowner, such a policy would place
the burden to solve these problems where it belongs, with Caltrans, the party with the power to
actually fix the problems.

Mr. Del Piero noted, that the County could collect development fees to retain from private land
owners, which could be used to later fund such improvements, if and When Caltrans ultimately
approved the projects. This seems to be a reasonable suggestion.

1I. SPECIAL TREATMENT AREA DESIGNATION vs. COASTAL HI ZONING

As you know, for more than a.decade, there has been widespread support of designating MLLBP as
a “Special Treatment Area” for zoning purposes.

The special treatment zoning designation is intended to provide flexibility as to the types of uses
allowed on the property, as opposed to mandating only Heavy Industrial types of uses. The intent
has always been to allow MLBP to move the property away from the highly intensive and
environmentally significant impacts that had, for many decades, been associated with Kaiser
Refractories use of the property for large scale seawater intake, mineral extraction, processing,
brick production plant and dozens of related peripheral uses.

MLBP believes that the idea of “Special Treatment Area” designation and the transition of this
property away from such intensive HI only uses has the support of Monterey County, the California
Coastal Commission, Caltrans, members of the Moss Landing local community, environmental
interest groups, the Moss Landing Harbor District, and almost every interested group and agency.

A. Concern That Current Community Plan Language Will Not Effectuate Goal/Intent

Unfortunately, MLBP is concerned that the Moss Landing Community Plan (“Plan”) language
which is intended to effectuate the Special Treatment Area Designation will not effectuate its
intended purpose unless it is modified.

Specifically, as drafted the Plan states that the Special Treatment Area Designation is structured
as an “overlay”, being placed on top of a continuing “Coastal HI” zoning designation for the ML.BP

property.
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Presently, the North County Land Use Plan repeatedly refers to Kaiser Refractories in the
Heavy Industry definitions and makes no mention of Moss Landing Commercial Patk in
the Special Treatment Area section. Similarly, Figure ML-6: Land Use Diagram of the
August 2017 draft of the Moss Landing Community Plan, shows Moss Landing
Commercial Park as “Coastal Heavy Industry”.

The problem with this structure, ie. having a “Special Treatment Area” overlay, but retaining a
Coastal HI zoning designation is that Section 1.5 of the Moss Landing Community Plan states,

“To the degree that policies in any one of the documents — the Moss Landing Community
Plan, the North County Land Use Plan, and the 1982 Monterey County General Plan —
conflict, the more restrictive policy applies.”

Various other rules of interpretation and construction in the Monterey County Code and other laws
and regulations would also support this proposition.

As such, as currently structured, even though MLBP, the County, the Coastal Commission and
other interest groups might reach consensus and support certain uses within the MLBP “Special
Treatment Area”, legally any uses not authorized by the Coastal HI designation would likely be
prohibited. This is clearly not what is intended. Rather, the entire purpose of the Special Treatment
designation is to provide greater flexibility in use of the property.

To effectuate this goal, the structure of implementing the Special Treatment designation in the
Plan should be modified.

B. How To Solve This Issue via Modified Language / Provisions

There are several possible ways to resolve this issue.

The easiest and most simplistic method would be to simply remove the “Coastal H[” zoning
designation and instead simyply zone the MLBP as only a “Special Treatment Area”.

Alternatively, the “Plan” could include additional language to be included within the “Coastal HI”
provisions and perhaps also within the North County Plan language and the related implementing
ordinances which explains that the MLBP “Special Treatment Area” overlay/designation takes
priority over the more general Coastal HI regulations, such that the uses authorized as part of the
Special Treatment Area would override any conflict with the Coastal HI zoning restrictions.

Undoubtedly, there are also other potential drafting solutions, and MLBP is amenable to any
method the County and/or Coastal Commission prefer.

But, something must be done. In all honesty, it is rare to have consensus among a property ownet
and all of the above groups. Where, as here, it exists, its worth the effort to make sure that the
language and structure of the implementing ordinances effectuate the common goal.
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Hi. CONCLUSION

Thank you for the opportunity to comment on these important changes.

MLBP appreciates your careful consideration of these issues and i{s more than willing to assist and
work with staff to effectuate any changes in language that will effectuate your purpose and
intention, if you desire to simply provide us with guidance, rather than attempting to craft new
language.

Yours Truly,
Moncrief & Hayt, P.C,

Attorneys for MLBP




CASTROVILLE COMMUNITY
SERVICES DISTRICT

MEMORANDUM

HEARING SUBMITTAL 4 %
To: CCSD Board of Directors PROJECT MOSALENDA r&m_ﬂ Talies) !; -
DATE len's,iwn.w,%j: H‘* } e o ”
: . SEEVIUTED BYAYIA L e A TIEET
From: Eric Tynan, General Manager st D YV I8 B PO
' DATE OF HEARING: e = ]2 1
Date: Jupe 8, 2015

Re: 1984 Moss Landing Sewer Allocation Plan

BACKGROUND

The Moss Landing Sewer Allocation Plan (MLSAP) was created in 1984 when a bond was
passed and a sewer system installed to alleviate pollution from septic systems in Moss
Landing. The Bond was financed by a USDA loan to be paid back with user fees.

The MLSAP plan was based on the total capacity of 1 05,000gpd available at the Castroville
treatment plant in 1984, which is documented in a County memo dated October 1, 1984, The
capacity flow was split among 5 service areas: #1 Struve Road, #2 North Harbor, #3 The
Island, #4 Potrero Road and #5 Downtown.

In the November 6, 1984 report to the Board of Supervisors it is noted that, “The allocation
plan will be subject to further review as new uses are brought into the area” and “The current
allocation plan is based on estimates of flow, revisions to the plan may be necessary and
desirable based on actual flows.” There is no evidence that any follow up review of the
MLSAP based on actual flow data of the entire system had ever been done until the
Castroville CSD initiated its study on August 2013,

THE PROBLEM

The MLSAP is based on the 105,000 gpd capacity of the former Castroville treatment plant.
The Castroville treatment plant has bean gone for decades as it was replaced by the
MRWPCA regional pump station (RPS) which has a capacity of 2,700,000 gpd. The
Castroville pump station in turn receives flow from the Moss Landing RPS which has a
capacity of 309,000 gpd. While the MLSAP is based on a capacity of 105,000 gpd from a
treatment plant that has long since been replaced, the actual system capacity of the Moss
Landing sewer system is the 309,000 gpd limit of the Moss Landing RPS. Currently, the
Moss Landing sewer system averages about 79,000 gpd.




¢

The problem is that the MLSAP as it now stands is not working. Of the 5 service areas, #1
(Struve Road) is at 88% of its allocation, # 2(North Harbor} is only using 10% of its allocation
but has significant expansion plans for a restaurant, #3 (The Island) is exceeding its
allocation, and has significant expansion plans and ample capacity, #4 (Potrero Road) is
using about 31% of its allocation with no plans of using the rest and #5(Downtown) is using
about 90% of its allocation. Clearly the facts show that there is a need for change

In short, the MLSAP is seriously out of date, not being followed, and in fact if it were followed
would needlessly restrict access to unallocated capacity needed by residences and
businesses in the Moss Landing community.

THE SOLUTION

The solution to the problem could be solved by increasing the MLSAP to 140,000 gpd. This
is well below the actual system capacity of 309,000 gpd while leaving the rest in reserve and
eliminating the MLSAP service areas altogether while making the allocations “at large” in the
District so they can be used where they are needed.

Alternately, the Harbor District could to limit itself to the North Harbor’s current allocation of
10,100 gpd while the rest of the Moss Landing system is free to use the additional capacity
as long as it conforms to the Moss Landing Community plan and California Coastal
Commission guidelines.

CURRENT UPDATE ON CASTROVILLE CSD OPERATIONS OF THE MOSS
LANDING SYSTEM

» The Moss Landing sewer system has not had a spill or any violations since CCSD
took over operation and maintenance in 2011.

o The 7 illegal cross connections with the storm drain on Struve Road have been
eliminated.

» The three dangerously degraded manholes on Highway 1 have been replaced.

« The Bond financing for the installation of the sewer system was paid off by CCSD with
an interest free loan, immediately saving the Moss Landing community $65,505 in
Interest. .

« The initial draft CIP 5 year plan for the Moss Landing system shows significant
savings, this In spite of capital improvements necessary due to years of deferred
maintenance. It is anticlpated that If this continues, in a few years the Moss Landing
systems customer's sewer user fees could be reduced.

+ A state of the art command and control system has been instalied at all the sewer lift
stations allowing for real time monitoring, trending and remote control of the system ,
thus reducing overall operation & maintenance while allowing for an immediate
response to emergency situations.
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7 REPORT 0 MONTEREY counmy BOARD - OF SUPERVISORg
RE:  MOSS ILanpIng SANITATION DISTRICT
SEWER ALLOCATION PLAN

(d)  The fulj Capacity available for development of
coastalndependent industrial uses on Mass Landing Island ig
provided, ‘

() The balance of the Capacity in the system is essentially
Pooled by service 2rea to allow for new o

with the Moss Landing Community plan of the North County Lang
Use Plan,

information is gathered. The current~alloqatipp,plan is based

On estimates of flow, Revisions tg:the,plaptmgy.bg1ngcessary
and'désirable based on the‘actual‘flcw;Qata-that'may be availabile
over the first Several months of gperation.

BALE ELLIS .

Zoning Administrator
11/1/84

DE/mlk
Attachments:  Allocation Plan, Background Report, Draft Ordinance

Clerk +o Board {18) , Jose Ramos-County Counsel, Applicant,
e g

ces File, Director of Public Works




Eric Tynan .
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“From: Brian O'Neif} [Brian.O'Nell@coastal.ca.gov]

Sent: Tuesday, August 23, 2016 10:45 AM

To: Eric Tynan

Subject: RE: Moss Landing Sewer Allocation Plan

Attachments; 8-B4-1 Castroville County Sanitation District (CCSD) adopted report - Rick Hyman,pdf

Hello Eric,

I was able to dig up what | think is one of the original permits, I've attached the report to this e-mail.

To me, it looks fike the allocation plan {or any updates to it) would not need explicit Coastal Comrmission approval,
Instead, it looks as though the permit only lays out the parameters for what the allocation plan must prioritize, leaving
the actual allocation plan up to the applicant {CCSDY), This glves CCSD flexibility, while also giving CcC authority to ensure
that coastal dependent uses are prioritized if any Issues were to arise. g

The condition language (condition 7) is found on page 43 of 55 in the POF. The annexation of new service areas would

require CCC approval (condition 4), but it daes not appear that the allocation plan needs our approval. Hopefully that
makes sense. Let me know if you would like to discuss fusther,

~Brian

From: Eric Tynan [mailto;erlc@®castrovillecsd.org]
Sent: Friday, July 29, 2016 11:24 AM

To: Brian O'Neill

Subjeck: FW: Moss Landing Sewer Allocation Plan

Hi Brian,

{ just got it

Here [s the Info on the Moss Landing proposed Sewer Allocation Plan.
"l be sending a few more documents to help clarify the issue’

Much appreciatadi

BT

L Eric Tynan
Genaral Manager
Castrovitie Community Services District
11499 Geil Street !
Castroville CA, 95012
Office: 831.633.2560
Call: 831.235.0155
o Fax 831.633.3103




Novo, Mike x5192

From: Dan Carl [deari@ooastal.ca.gov)

___Sent: _ Monday, Septomber 08, 2008 4:53 PM.

To; Linda G. Mcinfyre o

Ce: - springfieldfarms@msn.corn; bajacamper@hotmail.cam; cdranders@sbeglobal.nat;

- meintyre@mosslandingharbor.dst.ca.us; menutt@mbari.org; Jkester@aol,com; -
andrew.devogelaere@noaa.gov; sam@calera.biz; kearson@miml.calstate.edw:
steven.abbott@dynegy.com; springfieldfarms@msn.com; cosme-c@sbeglobal.net; '

+ marks@elkhomslough.org; mkkloeppel@eearthiink.net; tmecray@redshift.com; kelth@mbarl,org;
. marilyniynds@yahoo.com; harpy831@aol.com; naderagha@att.net; coale@miml.calstate. 2du;

" gena.mceerllis@dynegy.corm; meintyre@mosslandingharbor.dst.ca.us; kristin@calera.biz;
joregg@gregadrilling.com; kim@hawteenchilada:com; john_olejnik@dot.ca.gov;”

. pdonrosa@att.net; Jeikersj@monterey.ca.us; don@tsmemonterey.org;
david_m_murray@dat.ca.gov; Katie Morange, p joerosa@ait.net; novom@co.monterery.ca.us;
debble@tamcmonterey.org; 100-District 2 (831) 755-5022; Novo, Mike x5192; Leiker, Steve J
%4809; kim@hautesnchilada.com ’

Subject: RE: Moss Landing Planning
Hello All,

We just brieily wanted to respond to the questions posed to Coastal Comumission staff in Linda’s
email helow in response to Melanie’s email. I apologize for the delay, and thank you for your
patienge in awaiting our response. We agres that the infrastructure questions must be addressed
in this planning process, and also agree that public service capacities will affect what can be
accomplished in the future as part of the'to be developed updated commumity plan. Although
such capacities are Hmiting factors, in some ways, and perhaps this is to what Linda refers, such -
capacities themselves are not necessarily the bottom defining line if a community plan vision
comes togefher that appropriately provides and accounts for Coastal Act priority uses and
resource protection as well. In other words, our understanding regarding public service capacities

_ and what is appropriate in that respest, including relieving capacity problems, should be drven. .- ..

by what capacities are necessary to reach the Coastal Act consistent and preferred vision, and mot

necessarily by a rote reliance on & lack of one capacity or another compared to existing uses.
That is not to say that service capacities don’t matter. We believe that they certeinly do, and what
can be accomplished overall will certainly be tied to the adeguacy of public services, whether
part of the plan includes reducing demand and/or expansion of certain capacities.

In any case, though, we agree that npdating our assumptions and understandings about existirlg -
public service capacities is a good start, and we agree that collecting some of the type of
information that Melanie outlined in her email is a good first step. We need to also understand
what the current plan says. Specifically, with respect to sewer, the Moss Landing County
Sanitation District Allocation Plan (1980} describes the sewer allocation and capacity for Moss
TLanding (existing demand, allocation for vacant parcels, and expeoted allocated capacities for
new or expanded uses for a total allocation of 105,000 galions per day). This allocation was
expected to cover all fature LCP-prescribed development of Moss Landing. An apparent
problem with the allocation row exists because the system is at capacity and Moss Landingis
not fully built out, and it is not clear if this is because the original mumbers were wrong, because.
there are possible system malfunctions, things were not sized correctly, if users ate using more
than they are allocated, something lese, combination of all, ete.. We need to have current-flow
information, and if the system is truly maxed out-and it is not just a malfunction or sizing
problem, we need to revisit the allocation plan in corjunction with expected futare development.
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In general, and in response specifically to Linda’¢ question, we are not opposed to inoreasing
sewWer capacity per se as part of the updated comumunity plan process so long as such capacity is
allocated to Coastal Act cansistent and preferred priority uses within the avea, and provided all
other coastal resource impacts can be avoided. We believe consideration of such potential-

——capacity modifications to be infiereiit to, and important for, this filanning process i which we are

all engaged ds it is a critical part of the visioning process, and helps to inform what is possible
and at what cost. In that effort, there is obviously a need to reexamine the priority uses outlined
in the current community plan, and I think we can all agree that this is & primary.objective of thig
planuing process. In the Monterey Connty LCP Periodic Review in 2003
(http:/!www.ooastal.c&govfracapB/]ﬁ)raﬁ~FindingsChaptcrz.pdf; bage 69), we evalnated the
development of Moss Landing since LCP adoption and made observations about current and
futare Jand uses and trends. I think it would be helpful for the group to look at fhis to assist with
discussions of priority uses and potential future development.

1 hope this response proves helpful, and we look forward to helping to develop an updated
community plan vision appropriate for Moss Landing’s unigue circumstances, In that respect, I
apologize that we have been unable to attend the last few community plan meetings, and will
most likely continue to have limited involvement in thess meetings and this planning process as
atesult of increasingly constrained staffresources. That said, we will continue to do our best to
provide input at critical jumchures, and will do our best to attend mestings as much as we can,
Thaok you all for your continued understanding,

Dan

Ban Carl
. District Mandger - Central Coast District
California Cogstal Commissiun
725 Front Straet, Suite 300
Sanla Cruz, CA 85080
P 831-427-4863
. E:ggtdardgrr |

wﬂ@wastal.ca.gov““"— - . e e - . R T e gV

www.coastal.ea.gov




Minutes of the Castroville Community Services District
November 18, 2013 Regular Board Meeting
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seconded by David Pecci to approve the proposal for the Audit Services Agreement for 2014-2018, The
motion carrfed by the following vote:

AYES: 5 Directors: . Lewis, Stefani, McCready Pecciand Gugale—— - ———
TTNOEST T T 0 Directars: None :

ABSENTINOT

PARTICIPATING: 0 Direciors: None

The Board returned to Unfinished Business, Item one and followed the order of the agenda.

- Resolution No. 13-9, Acting as the Board of Directors of the Castrovilie CSD, adopt a Resolution in

support of an application to the Local Agency Formation Commission of Monterey County to consolidate
the Moss Landing County Sanitation District with the Castrovlile CSD — General Manager Eric Tynan
informed the Board as discussed under Unfinished Business, item three, this resolution will mirror the
County's resclution so there are no discrepancies and approval of this resolutiong wili get the LAFCO
process going. District Legal Counsel Lioyd Lowrey stated thatit is appropriate for the board to know
and it should be noted in the minutes that there are no new services being-planned and underthe
California Environmental Quality Act (CEQA), if you are not increasing the level of service or type of
service and all you have happening is a reorganization in-a, way that the government is providing the
service, it's not the type of environmental action that requires an environmental impact repori or
negative deck report. The reorganization is not a project arid It is that which enables the Board to make
the findings based on the General Manager’s recommendation that this action is not a project and
exempt from GEQA. After some discussion, a motion is made by Ron Stefani and seconded by David
Pecci to approve Resolution No. 13-, Acting as the Baard of Directors of the Castroville C8D, adopt a
Resolution In support of an application to the Local Agency Formation Commiission of Monterey County
to consolidate the Moss Landing County Sanitation District with the Castroville CSD. The motion carried
by the following vote:

AYES: 5 Directors:  Lewls, Stefani, McGready Pecci and Gugale
NOES: 0 Directors: None

ABSENT/NQT

PARTICIPATING: 0 - Directors: None

. Adopt Resolutfon No. 13-10, A Resolution Fixing the Empioyer's Contribution Under the Public

Employees’ Medical and Hospital Care Act - After some discussion, a motion Is made by Ron Stefan)
and seconded by David Pecei for the Board to adopted Resolution No. 13-10, A Resulution Fixing the
Employer's Contribution Under the Public Employses’ Medical and Hospital Care Act. The District wilt
submit the minimum employer contribution required to CalPERS. The District stil pfans to continue {o
supplement and pay 100% of monthly heaith benefits far employees and qualified dependents directly fo
CalPERS. The motion carried by the following vote:

AYES: 8 Directors:  Lewis, Stefani, McCready Pecci and Gugale
NOES: 0 Directors: None

ABSENT/NOT

PARTICIPATING: 0 Directors: None

. Amend and clarify Section 10 Employee Benefits, 10.0 Medical and 10,1 Retires Health Benefits of the

CCSD Employee Handbook by establishing new policies for active and retiree haalth benefits for those
hired before January 1, 2013 and those hired on or after January 1, 2013 — After some discussion, a
motion was made by David Lewls and seconded by Gornelia Gugale for the Board to amend Section 10
Emplayee Benefits, 10.0 Medical and 10.1 Retiree Health Benefits of the CCSD Employee Handbook by
astablishing two tiers. Tier one: If the employse is hired before January 1, 2013, the employee shall be
at least fifty (50( years of age upon retirement and have a total of 20 years of continuous service with
the District in order to be eligible for 100% retirement health benefits {rmedical only) for retired amployess
and qualified dependant. For the retired employee who meets the requirements in bier one, the District
wllf pay the minimum employer cantributions far health care to CalPERS, and supplement the difference
of the monthly premium for the retired employee and qualified dependent directly to the ratiree. Tier two:
If the employee is hired on or after January 1, 2013, the employee shall be at least fifty-two (52) years of
age upon retirement and will only recelve the minimum employer contributions for health benefits
(medical only) upon retirernent with CalPERS. reaardlass nf tha usare rf candra Tha mafine anviad o




hereas; Gurrently, the Moss Landing sewar system averages 78,000.gpd— . .

Whereas; Whila the 1984 MLSAP is haged on a capacity of 105,000 gpd from a
treatment plant that has long since been replaced, the actual system capacity of the
Moss Landing sewer system is the 309,000 gpd fimit of the Moss Landing RPS.

Whereas; The MLSAP as it now stands is not working. Of the 5 service areas, #1
(Struve Road) is at 88% of its allocation, # 2(North Harbor) is only using 10% of its
allocation but has significant expansion plans for 5 restaurant, #3 (The island) is
exceeding its allocation, and has significant expansion plans and ample capacity, #4
(Potrero Road) is using about 31% of its allocation with no plans of using the rest and
#5(Downtown) is using about 80% of its allocation.

Whereas; Clearly the facts show that there is a need for change

Whereas; The MLSAP is seriously out of date, not being followed, and in fact if it were
followed would needlessly restrict access to unallocated capacity needed by residences
and businesses in the Moss Landing community. ’

NOW, THEREFORE, BE IT RESOLVED, that the Board of Directors of the
Gastroville Community Services District does hereby accept the 2015 Moss L.anding
Sewer Allocation as prepared hy District Staff,

The Castroville Community Services District Board as the official representative and
legal authority responsible for the Moss Landing sewer system finds that the amended
MLSAP is:

Zone Current allocation (gpd) % New allocation (gpd)  Diff (gpd)
Area #1 -Struve Rd 34,280 88% 34,2580 none
Area #2 - North Harbor 10,100 10% 10,100 none
Area #3 -The igland 14,000  100% 30,000 +16,000
Arza #4 The Haights 13,000 1% T 13,000 nene
Area #5 Downtown 33650  00% 52,650 +19,000

Totals 105,000  30% 140,000 35,000




Under the 1984 allocation the vacant lots owned by the Harbor District and/or other entities 7
on the Island and downtown areas could not be developed, but under the 2015 MLSAP they
can.

+ There are 32 vacant fots that are entitied to: 250
#1 Struve Rd has 6 vacant lots
#2 North Harbor has 3 vacant lots
#3 Moss Landing Island has 18 vacant lots
#4 The Heights has 1 vacant lot
The 4oftal efivoation forithese Jots 32 « 250:gpd=BaD0 gpd

CURRENT UPDATE ON CASTROVILLE CSD OPERATION OF THE MOSS
LANDING SEWER SYSTEM

« TheMoss MWWWMMawﬁmwmms:mmw
toak over operation and: maindeparce in 2011,

» The 7 illegal cross connegtions with the storm drain on Struve Road have been
eliminated.

+ The three dangerously degraded manholes on Highway 1 have been replaced,

CCSD has applied for $2.8 million in grant funding to replace the degraded sewer
facHition sich as fhe force main under the Hivy 1 bikige overithe Eikhorn Slough,
faur motorcontrol centers and relocating Lift Stafions in the soadway oh Sandhott-and
Potrero Roads.

« The Bond financing for the installation of the sewer system was paid off by CCSD with .
an interest free loan, immediately saving the Moss Landing community $65,505 in
interest.

-« The initial draff. CI 5 year plan-far the Moss. Landing system. shows over $28,00€ in.
savings ire e 154 yaar, this incspite of-capital improvemeats. necessary due to. vears of
deferred maintenance.

« A state of the art command and control system has been installed at ali the sewer |ift
stations allowing for real time monitoring, trending and remote contro! of the system,
thus reducing overall operation & maintenance while allowing for an immediate

response o emengency situsfions.
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It is recommended that the Board .of Superviséf
Board of Directore of the Moss Landing County Sanitation Diéﬁgéﬁgﬁ

1) Approve the sewage allocation plan for the Moss Landif
County Sanitation District .

2) Adopt an amendment to Ordinance No. 1 of the Mogs Landing
County Sanitation District to enable the allocation program to
be administered and :

3) Authorize the zllocatlon plan and ordinance to be submitted

to the California Coastal Commission for theirFTtlEvaCOPY '
SUMMARY - '

;The EOnstruction of the facilities for the MOséanNQJLBEQNBHEy ,
Sanitation District required approval from the State Coastal Com— .
mission. In granting the permit the Coastal Commission required the

~allocation plan to be prepared by the County and approved by the

Coastal Commission. Prior to your October 16th hearing yvou were
sent allocation plan, background report and an Implementing ordinance.
Coples of these materials are attacBed to this report. ‘

" DISCUSSION ‘ i

1) The Board needs to approve an allocation plan and implementing
ordinance to allow submittal of the plan to the State Coastal )
Comnission. Until the State Coastal Commission approves the plan
allocation of sewer capacity for new uses in the digtrict cannot

be allowed. Without an allocatlon of sewer, new development cannot

take place in the Moss Landing area, '

2) The allocation plan provides for the following:

_{a) All existing uses in the district will receive capacity
to digpose of their ourrent waste

(b} REach vacant parcel, in tﬁe district is aliocatgd

- 250 gallons per day.flow. This' capacity is equal to that of a

single family dwelling.
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