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Re: Continuance of march 26th Board Hearing on PLN170611, 
PLN170612, and PLN170613 - Pietro to April 23 

Ms. Erickson,
Thank you for your response and inquiries. There will be no other report and the applicant has agreed 
to the continuance.

Kind regards,
Jaime Scott Guthrie, AICP

Associate Planner

County of Monterey
Resource Management Agency - Planning
1441 Schilling Place South, 2nd Floor
Salinas, CA  93901
831.796.6414

GuthrieJS@co.monterey.ca.us

It does not do to leave a live dragon out of your calculations, if you live near him.  ~ J. R. R. Tolkien, The 
Hobbit

Sometimes there's just no way to hold back the river.  ~ Paul Coelho, The Alchemist

A certain type of perfection can only be realized through a limitless accumulation of the imperfect.  ~ 
Haruki Murakami, Kafka on the Shore

From: Molly Erickson <erickson@stamplaw.us>
Sent: Monday, March 18, 2019 10:46:13 AM
To: Guthrie, Jaime S. x6414
Cc: Holm, Carl P. x5103; Swanson, Brandon xx5334; Dugan, John x6654; Spencer, Craig x5233; Strimling, Wendy 

Jaime S. x6414Guthrie, 
Mon 3/18/2019 10:48 AM 

To:Molly Erickson <erickson@stamplaw.us>; 

Cc:Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>; Dugan, 
John x6654 <DuganJ@co.monterey.ca.us>; Spencer, Craig x5233 <SpencerC@co.monterey.ca.us>; Strimling, Wendy 
x5430 <strimlingw@co.monterey.ca.us>; McDougal, Melissa x5146 <McDougalM@co.monterey.ca.us>; 100-District 5 (831) 
647-7755 <district5@co.monterey.ca.us>; Harris, Lisa x4879 <harrislm@co.monterey.ca.us>; Girard, Leslie J. x5365 
<GirardLJ@co.monterey.ca.us>; 
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x5430; McDougal, Melissa x5146; 100-District 5 (831) 647-7755; Harris, Lisa x4879; Girard, Leslie J. x5365
Subject: Re: Continuance of march 26th Board Hearing on PLN170611, PLN170612, and PLN170613 - Pietro to 
April 23

Ms. Guthrie: 

Thank you for your email.  Will staff be preparing a report for March 26 other than to recommend the continuance?

Has the applicant agreed to the continuance?

Molly 

Molly Erickson
STAMP ERICKSON
479 Pacific St., Suite One
Monterey, CA 93940

On Mar 18, 2019, at 12:52 PM, Guthrie, Jaime S. x6414 <GuthrieJS@co.monterey.ca.us> wrote:

Dear Ms. Erickson,
This email is to inform you that the appeal of all three projects will be scheduled to April 
23. Staff will formally make this request at the March 26th Board meeting.

Kind regards,
Jaime Scott Guthrie, AICP

Associate Planner

County of Monterey
Resource Management Agency - Planning
1441 Schilling Place South, 2nd Floor
Salinas, CA  93901
831.796.6414

GuthrieJS@co.monterey.ca.us

It does not do to leave a live dragon out of your calculations, if you live near him.  ~ J. R. R. 
Tolkien, The Hobbit

Sometimes there's just no way to hold back the river.  ~ Paul Coelho, The Alchemist

A certain type of perfection can only be realized through a limitless accumulation of the 
imperfect.  ~ Haruki Murakami, Kafka on the Shore

From: Molly Erickson <erickson@stamplaw.us>
Sent: Thursday, February 28, 2019 8:55 AM
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To: Holm, Carl P. x5103
Cc: Swanson, Brandon xx5334; Dugan, John x6654; Spencer, Craig x5233; Guthrie, Jaime S. x6414; 
Strimling, Wendy x5430; McDougal, Melissa x5146; 100-District 5 (831) 647-7755; Harris, Lisa 
x4879; Girard, Leslie J. x5365
Subject: Re: Continuance of march 12th Board Hearing on PLN170611, PLN170612, and PLN170613 
- Pietro to April 2nd

My clients object to separate Board consideration of the three projects.  The three projects 
are interrelated and should all be heard together.  The applicant caused the current 
situation through its illegal development. The County in its discretion can and should 
continue all three PLNs to a future hearing date.  The County code requirement for action 
within 60 days does not contemplate a significant change of circumstances caused by the 
applicant.  Alternatively, the County should simply uphold the appeal as to Isabella and the 
Valley View projects and require an EIR which could and should sort through the complex 
situation.  

The projects have potentially significant cumulative impacts and they are all by the same 
applicant. One issue raised in the appeal is that if remains or artifacts are uncovered at one 
site, such as Valley View, then all excavation should stop within a specific radius, which 
could include the Isabella construction site.  If the County acts to deny the appeal as to 
Isabella, then the County would have lost regulatory control over that site even if the 
County Board later wants to include Isabella in the excavation restrictions.  CEQA prohibits 
piecemealing for this reason and others. 

Molly 

Molly Erickson
STAMP ERICKSON
479 Pacific St., Suite One
Monterey, CA 93940

On Feb 27, 2019, at 7:54 AM, Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us> wrote:

I need to clarify.  The applicant is agreeable to a continuance of the appeal on 
PLN170612 and 613 to the March 26th BOS hearing.   PLN170611 is excluded 
from the agreement to continue.  As such, we are obligated to take that to 
hearing within 60 days of the appeal being filed, and that is March 12th.

Carl P. Holm, AICP
RMA Director

From: Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>
Sent: Tuesday, February 26, 2019 5:05 PM
To: Molly Erickson <erickson@stamplaw.us>
Cc: Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; Dugan, John x6654 
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<DuganJ@co.monterey.ca.us>; Spencer, Craig x5233 
<SpencerC@co.monterey.ca.us>; Guthrie, Jaime S. x6414 
<GuthrieJS@co.monterey.ca.us>; Strimling, Wendy x5430 
<strimlingw@co.monterey.ca.us>; McDougal, Melissa x5146 
<McDougalM@co.monterey.ca.us>; 100-District 5 (831) 647-7755 
<district5@co.monterey.ca.us>
Subject: RE: Continuance of march 12th Board Hearing on PLN170611, 
PLN170612, and PLN170613 - Pietro to April 2nd

Ms Erickson, 

I apologize for the back and forth, but I just received an email from the 
applicant that they are not in agreement with a continuance to March 26th.   
Due to that fact, we will be keeping these projects on the March 12th agenda 
as originally planned.  

Thank you,  

-Brandon

Brandon Swanson
Interim RMA Chief of Planning 
Monterey County Resource Management Agency
1441 Schilling Place - Salinas, CA 93901
Phone: 831-755-5334 - www.co.monterey.ca.us/rma/

From: Molly Erickson <erickson@stamplaw.us>
Sent: Monday, February 25, 2019 3:43 PM
To: Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>
Cc: Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; Dugan, John x6654 
<DuganJ@co.monterey.ca.us>; Spencer, Craig x5233 
<SpencerC@co.monterey.ca.us>; Guthrie, Jaime S. x6414 
<GuthrieJS@co.monterey.ca.us>; Strimling, Wendy x5430 
<strimlingw@co.monterey.ca.us>; McDougal, Melissa x5146 
<McDougalM@co.monterey.ca.us>; 100-District 5 (831) 647-7755 
<district5@co.monterey.ca.us>
Subject: Re: Continuance of march 12th Board Hearing on PLN170611, 
PLN170612, and PLN170613 - Pietro to April 2nd

Mr. Swanson:

Yes, March 26 in the afternoon would work.  The morning 
would not work for me.  Thank you.
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Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One
Monterey, CA 93940
tel: 831-373-1214, x14

On Monday, February 25, 2019, 3:36:39 PM PST, Swanson, Brandon xx5334 
<SwansonB@co.monterey.ca.us> wrote: 

Ms. Erickson, 

I looking at our Board Calendar, and the work that needs to be done on the report, we 
can actually get this project to hearing on March 26th.  Given that you will already be 
there for the PG&E item, I would assume that this date will work for you?  Please 
confirm that March 26th will work for you as a continuance date for these projects.

Thank you,  

-Brandon

Brandon Swanson
Interim RMA Chief of Planning 
Monterey County Resource Management Agency
1441 Schilling Place - Salinas, CA 93901
Phone: 831-755-5334 - www.co.monterey.ca.us/rma/

From: Molly Erickson < erickson@stamplaw.us>
Sent: Monday, February 25, 2019 3:18 PM
To: Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>
Cc: Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; Dugan, John x6654 
<DuganJ@co.monterey.ca.us>; Spencer, Craig x5233 
<SpencerC@co.monterey.ca.us>; Guthrie, Jaime S. x6414 
<GuthrieJS@co.monterey.ca.us>; Strimling, Wendy x5430 
<strimlingw@co.monterey.ca.us>; McDougal, Melissa x5146 
<McDougalM@co.monterey.ca.us>; 100-District 5 (831) 647-7755 
<district5@co.monterey.ca.us>
Subject: Re: Continuance of march 12th Board Hearing on PLN170611, PLN170612, 
and PLN170613 - Pietro to April 2nd

Mr. Swanson:
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Thank you for the clarification that the Carmel Point/Pietro appeal had 
been scheduled for March 12.  I was not aware of the March 12 date.  
County staff had not consulted with me about a hearing on that date.

I have something scheduled for April 23 so as soon as I got your email I 
started looking into whether I can change it, which may be possible.  I 
will let you know the status; I hope to have an update probably later this 
week.  As to April 2, it is unlikely I could be available, I am sorry.

Update: As of yesterday afternoon, no stop work order was posted at 
either of the sites.  I believe the County stop work orders are required to 
be posted.  Thank you.

Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One
Monterey, CA 93940
tel: 831-373-1214, x14

On Monday, February 25, 2019, 3:01:20 PM PST, Swanson, Brandon xx5334 
<SwansonB@co.monterey.ca.us> wrote: 

Ms. Erickson, 

Thank you for the quick reply.  Our Board will be in budget workshop all day on April 
9th, and there is no meeting scheduled for April 16th.  Is there any possibility you could 
be available for April 2nd?  If not, would you be open to a continuance to April 23rd? 

Thank you,  

-Brandon

Brandon Swanson
Interim RMA Chief of Planning 
Monterey County Resource Management Agency
1441 Schilling Place - Salinas, CA 93901
Phone: 831-755-5334 - www.co.monterey.ca.us/rma/

From: Molly Erickson <erickson@stamplaw.us>
Sent: Monday, February 25, 2019 2:43 PM
To: Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>
Cc: Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; Dugan, John x6654 
<DuganJ@co.monterey.ca.us>; Spencer, Craig x5233 
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<SpencerC@co.monterey.ca.us>; Guthrie, Jaime S. x6414 
<GuthrieJS@co.monterey.ca.us>; Strimling, Wendy x5430 
<strimlingw@co.monterey.ca.us>
Subject: Re: Continuance of February 26th Board Hearing on PLN170611, 
PLN170612, and PLN170613 - Pietro to April 2nd

Mr. Swanson:

Thank you for your email.  As of today, I am available on April 9 in the 
afternoon and April 16 in the afternoon.  I am not available on April 2.  I 
appreciate your checking with me about this scheduling matter.   

Regards,

Molly

Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One
Monterey, CA 93940
tel: 831-373-1214, x14

On Monday, February 25, 2019, 1:29:49 PM PST, Swanson, Brandon xx5334 
<SwansonB@co.monterey.ca.us> wrote: 

Ms. Erickson, 

As you are aware, the County is investigating work that has taken place on two of 
these sites which currently have discretionary permits on appeal with the Board of 
Supervisors including trenching for electrical work and the removal/moving of an oak 
tree.  Currently these projects are set for hearing on March 12th.  However, pending 
the outcome of the County’s investigation, there will be need to be additional 
discussion and analysis in the staff report, and resolution.  As such staff is 
recommending continuing the hearing on the projects to April 2nd.

Please confirm if you would be in agreement with this continuance to April 2nd.  If we 
receive concurrence, Staff will prepare a memo for the Board to make them aware of 
the continuance. 

Thank you,   

-Brandon

Brandon Swanson
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Interim RMA Chief of Planning 
Monterey County Resource Management Agency
1441 Schilling Place - Salinas, CA 93901
Phone: 831-755-5334 - www.co.monterey.ca.us/rma/
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Michael W. Stamp 
Molly Erickson STAMP | ERICKSON

Attorneys at Law

479 Pacific Street, Suite One
Monterey, California 93940

T:  (831) 373-1214

March 10, 2019

John Phillips, Chair
Board of Supervisors
County of Monterey
Salinas CA 93901

Re: Appeal of PLN170611, PLN170612, PLN170613, Carmel Point

Dear Chair Phillips and members of the Board of Supervisors:

I represent appellants The Open Monterey Project and Save Carmel Point
Cultural Resources.  The appeal concerns three projects with large underground
floors/basements proposed for three contiguous parcels located on Carmel Point less
than one block from Carmel River State Beach and within 750 feet of numerous known
archaeological resources.  The projects have the same owner, same builder, and very
similar impacts.

Request: Uphold the appeal.  Require a focused EIR to look at underground
impacts.  Or deny the projects based on the information to date.

Problems with the Three Projects

The three projects involve interrelated and complicated issues.

• The projects as proposed are inconsistent with the Carmel Area Land Use
Plan and other laws.

• Focused review is required for these projects due to potential impacts on
cultural resources and tribal cultural resources.

• The applicant has illegally graded the three sites extensively, and illegally
removed protected trees and other vegetation.

The County Should Review All Three Projects Together.

Separate consideration of any one project is premature and would deprive the
Board of a clear picture of the combined project impacts.  Segmenting the Board review
of, and actions on, the three related projects would be improper. The cumulative
impacts of each project include the impacts of the others.  The potential impacts are
interrelated, and the proposed mitigations are interrelated.  It is likely that the sites
would be under construction at the same time.  The three projects are in a highly
sensitive archeological area.  Attachment A to this letter shows the nearby known
archeological finds.
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One proposed condition is that upon discovery of remains or artifacts, excavation
is to be halted within 50 meters on that site only.  The three project sites are within 50
meters of each other.  A discovery on one site could be within 50 meters (164 feet) of
both other sites.  The condition should require cessation within 50 meters of the find,
which is what the County’s original initial study proposed.  The County made a material
change to the mitigation and the County did not recirculate its changed proposed
mitigation.  The changed mitigation would have less effect on reducing the impact, and
the proposed mitigation would not reduce the potential impacts to less than significant. 

Attachment B to this letter shows the project sizes and sites.  The following
graphic shows how close each of the project sites is to the others:

If the Board of Supervisors were to approve the Isabella project as proposed,
then in the future the Board’s hands would be tied as to that project, because the
approval would have been given.  The Board could not later apply the broader condition
to all three sites.  This is one reason why CEQA prohibits segmentation – so that all
aspects of a project are considered when it is still possible to place meaningful
conditions on it.  After a project has been approved, the Board’s ability to affect the
project is almost nonexistent.
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There are many reasons against piecemeal review of these three sites, including
the fact that the County has proposed nearly identical conditions for all three projects. 
Thus, any change or direction regarding one project should flow through to the other
two projects. 

The one action that Board can take on March 12 is to require a focused
environmental review of the impacts of the basements, as to the Isabella project and the
two Valley View projects.  The projects should be analyzed in a single environmental
document, instead of the segmented multiple-document review that the County has
done to date.  That would be an efficient and logical step and would allow the projects to
proceed through the County process.

County Appears to Be Unaware of Unpermitted Work and Unpermitted Uses at
the 26307 Isabella site

The Board should not act on the Isabella site because there are existing county
code violations at the site.  County staff has not investigated the evidence and the
complaints of past grading and past tree removal at the site.  Here is a “before” photo:
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Here is an “after” photo: 

None of the code enforcement issues and the required after-the-fact permits are
reflected in the public hearing notice.  The applicant's actions have caused very
complicated issues.  The applicant created the problems.  The County should not
accommodate the situation the applicant has caused.  The Board's review process
should be measured and thoughtful, instead of rushed by the applicant.  These matters
are too important to rush.

To make matters worse, the County has not investigated or addressed the
ongoing and current commercial use of the Isabella site as a construction yard,
including heavy equipment storage, a construction shed, loose construction materials
stacked against oak trees, and large storage bins.  The applicant has used all three
sites as ongoing commercial construction sites to support his other, off-site construction
projects, causing serious material negative impacts to the neighborhood.
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Code Violations at the Isabella site and at BOTH Valley View sites

The staff report claims that the violations are at the two Valley View sites, and not
at the Isabella site.  That is not accurate.  The before-and-after photographs of the
Isabella site show illegal grading and clearing and vegetation, and the apparent removal
of two trees, all without permits.  The March 2019 photographs show the commercial
construction yard use of the site.

The County Code prohibits the Board from approving this project because the
site has unresolved code violations.  The first paragraph of County code section
20.19.120 states “No department, commission, or public employee of the County of
Monterey which is vested with the duty or authority to issue or approve permits, licenses
or other entitlements shall issue or approve such permits, licenses or other entitlements
nor determine a discretionary permit complete where there is an outstanding violation of
this Title or the remaining portions of the Monterey County Coastal Implementation Plan
involving the property upon which there is pending application for such permit, license
or other entitlement unless such permit, license, or other entitlement is the, or part of
the, administrative remedy for the violation.”

County staff has taken the position that unless a violation notice is recorded, the
Board can freely approve projects at a site where there are known violations.  The
position makes no sense and makes a mockery of the County code.  It also creates an
incentive for County RMA to delay investigating meritorious complaints about a site
when the staff is trying to get the decision makers to approve a project at that site.

The Area Contains a Concentration of Sensitive Tribal Cultural Resources
and Other Cultural Resources

Carmel Point is an extremely sensitive archaeological area and has been an area
of archaeological study for at least thirty years. In 2012, Breschini and Haversat
prepared a comprehensive report with an overview of archaeological investigations and
a summary of findings.  CA-MNT-17 is the oldest archaeological site in Monterey
County, and among the oldest on the central California coast.  The earliest radio carbon
date from the site is more than 9,400 years before present.

County records show that the Carmel Point area meets the criteria for listing on
the California Register of Historic Resources and the federal National Register of
Historic Places because the sites are capable of "yielding information important in
prehistory."  The Breschini and Haversat report concludes that the Carmel Point area is
eligible for listing as an "historic district” on the National Register,, given that prehistoric
populations occupied this area for over 9,000 years and resources, including burials,
remain in place. 
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County records contain reports from experienced archeologists that state that
based on actual discoveries of human remains at Carmel Point, burials can be present
even in sparse midden deposits, or where nearby excavation shows no or very few
cultural resources.

Carmel Area Land Use Plan Requires the Protection of the Cultural Resources

According to the Carmel Area Land Use Plan (LUP), the shoreline from Carmel
Point to Point Lobos contains one of the densest remaining concentrations of shellfish
gathering activities by Native Americans in central California and these archeological
deposits have been identified as a highly significant and sensitive resource. 

The LUP's Key Archaeological Resource Policy 2.8.2 requires that Carmel's
archaeological resources be maintained and protected for their scientific and cultural
heritage values.  This applies to areas considered to be archaeologically sensitive but
not yet surveyed and mapped.  The LUP key policy 2.8.2  states:

Carmel's archaeological resources, including those areas
considered to be archaeologically sensitive but not yet
surveyed and mapped, shall be maintained and protected for
their scientific and cultural heritage values.  New land uses,
both public and private, should be considered compatible
with this objective only where they incorporate all site
planning and design features necessary to minimize or avoid
impacts to archaeological resources.

LUP Policy 2.8.4.6 requires mitigation and adequate preservation measures to
be implemented when site planning constraints do not allow for avoidance of cultural
sites.

The Local Coastal Program (LCP) requires new development to be designed to
avoid or substantially minimize impacts to cultural resources on parcels where
archaeological or cultural sites are located (LUP Policy 2.8.3.4 and Coastal
Implementation Plan section 20.146.090 D.3).

The Initial Study Tried to Mitigate the Impacts of the Basements/Underground Floors

The finished Isabella basement would be 1,366 square feet.  The finished Val
Verde basements combined would be 4,100 square feet.

The initial study circulated in 2018 questioned the suitability of the proposed
basements in an area of known archaeological significance.  The concern was for the
large and deep excavation required for basements.  The initial study stated that the
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impacts to cultural resources and tribal cultural resources could and should be mitigated
by removal of the basements.  This is a feasible mitigation.

The initial study found that the deletion of the proposed basement resulted in
less-than-significant impacts to cultural and tribal cultural resources. The initial study
was circulated on that basis: presuming that the projects would not include basements. 
As the initial study stated, "the impacts assessed below and in the checklist above for
Cultural Resources have not considered the impacts to cultural resources and
associated mitigation measures with the incorporation of a basement."  (Emph. added.)

 The County does not have a registered archeologist on staff and the County did
not retain an independent archeologist to advise the County as to these projects. 
Instead, the applicant submitted three archaeological surveys that the applicant’s
consultants had prepared.  The three reports could not and did not rule out the
possibility of finding cultural resources on the three sites, including human remains.

The initial study stated that the County has not investigated or evaluated the
cumulative effects of maximizing the development potential of parcels on Carmel Point,
as more and more existing smaller houses are demolished and replaced with larger
houses with basements and large underground floors.  (Typical basement uses are
gyms, wine cellars, dens, entertainment rooms, and extra bedrooms and bathrooms.) 
The initial study stated that it did not analyze the cumulative impacts resulting from
other development proposals, especially basement proposals, on the Point, including
the three Pietro Investment projects.  This analytical omission appears to have been
based on the initial study’s presumption that the basements would not be features of the
three Pietro projects.

These three sites are either the last or among the few last vacant sites left on
Carmel Point, which is almost fully built out.  The fact that they have not been built on in
modern memory, and they are contiguous, makes them even more valuable as potential
archeological sites.  According to County records, less than 10% (47 of the Point area’s
512 parcels) contained a basement, subterranean garage, or underground living space. 
Before more are considered, the County should act to investigate and protect the
underground resources as the laws require.  A cumulative impacts analysis should
include all three Pietro projects and the other known and foreseeable projects.  In
October 2018, County Planning reported that it had received six requests for basement
approvals on Carmel Point in the past year alone. 

Before the Planning Commission Acted, the County Materially Revised the Mitigations

The recommendation before you is to abandon the mitigation and instead to
allow large basements as features of the three projects.  The County also now proposes
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to change other mitigations.  The new replacement mitigations would be less effective
and they have not been reviewed in a circulated CEQA document.

The analysis of the projects’ impacts is incomplete.  The County has not the
supplemented the initial study’s cultural resource analysis to include an evaluation of the
entire project, including an investigation on how the additional excavation for the
basements might impact cultural resources.  Instead, the County added the basements
to the project approvals but the County did not perform the necessary supplemental;
analysis.  Until and unless the analysis is done, the County cannot say that the impacts
have been adequately mitigated.  The County also has not performed a cumulative
impacts analysis, as the initial study acknowledged.

AB 52 Protects Tribal Cultural Resources

State law has been amended to specifically protects tribal cultural resources. 
Under Public Resources Code section 21080.3.2, the County is required to consult with
tribes that have requested such consultation. The County did that here, initially.  As part
of the consultation, the County and the tribe understood and agreed that:

• The County would prohibit basements, and 

• The tribe requested that all artifacts uncovered during development be
returned to the tribe.

The County circulated the initial study based on that consultation. (See Pub.
Resources Code, § 21082.3.)

When later the County materially changed its position and decided to
recommend that the basements be allowed, that was a material change to the project
description.  The County also changed its position about the ultimate destination of tribal
artifacts.  The County now recommends that the artifacts could go to the Monterey
County Historical Society at the discretion of the property owner.  The tribe opposes this
change.  The tribe has stated that the historical society has lost artifacts in the past. 
This was another material change.

The post-circulation project changes have abrogated any AB 52 agreement
between the County and the tribe.  The County has made material changes to the
project described in the initial study for approval as conditioned: no basements vs.
basements.  The tribe asked for the artifacts back; the County initially agreed and now
is leaving that decision up to the property owner to decide.  The County has not
respected the process and the Native Americans’ cultural patrimony.  The tribes have
not been meaningfully consulted under AB 52.  The only consultation the County has
had with the tribe has been rendered null and void because the County materially
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changed its position and the project features.  The County should have reinitiated the
AB 52 consultation process.  Tribal consultation is not an "accommodation" to a tribe; it
is the law. 

The current version of the environmental document does not comply with Public
Resources Code section 21082.3 because the document does not include the tribe’s
requested mitigation measures agreed upon in the AB 52 consultation.  The revised
document also fails to discuss whether the proposed project with a basement would
have a significant impact on an identified tribal cultural resource, and whether feasible
alternatives or mitigation measures, including those measures that were agreed on in
the AB 52 consultation, would avoid or substantially lessen the impact on the identified
tribal cultural resource.

A Mitigated Negative Declaration Is Not the Correct Environmental Document When
the Applicant Refuses to Comply with the Proposed Mitigations

Even assuming that a mitigated negative declaration was appropriate here, which
it was not, a lead agency may use a mitigated negative declaration only where the
applicant agrees to the mitigations before the lead agency releases the initial study for
public review.  (CEQA Guidelines, § 15070(b)(1).)

Here, the original initial study recommended mitigations of eliminating the
basements of all three projects.  That document was circulated.  The applicant objected. 
After that, the County deleted the mitigation and did not recirculate any environmental
document.  The County process did not follow CEQA’s strict procedural mandates.

Other Post-Circulation Changes to Environmental Document

The original County initial study recognized and acknowledged the desire for
respect for their ancestors’ remains and for cultural resources.  In the revised initial
study, the County has taken the new position that “A second consecutive negative
report on the subject parcel provides enough evidence” to allow basements.  The
County’s approach is unsupported, unwise, and inconsistent with CEQA.  The tribe’s
input, the project-specific archeological reports and other material and relevant Carmel
Point evidence are substantial evidence to support a fair argument that there could be
potentially significant impacts on cultural resources and tribal cultural resources.  There
was a positive archeological report and a second report that showed cultural resources
that the developer’s archeologist called “insignificant.”  The County staff’s argument is
that there is “enough evidence” to proceed based on the applicant’s report.  Not so.  It is
basic CEQA law that the existence of contrary evidence does not controvert the
evidence that triggers the requirement to prepare an EIR.  The County should not
proceed on the basis of a mitigated negative declaration.
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A new proposed condition requiring a historic resources overlay does not contain
specific performance standards and is ambiguous and unclear how it would protect the
known and unknown cultural, tribal cultural, and archeological resources on the sites. 
This is especially concerning in light of the multiple red tags and illegal excavation.

Late last week the County staff released a lengthy and materially changed
version of the County analysis and proposed conditions.  We have not yet had sufficient
time to prepare meaningful comments on all the changes.  The revised language in the
proposed resolutions is confusing and ambiguous, and thus not enforceable as required
by law.  Appellants will submit further information on these concerns. 

Potential Harms of 14'- Deep Excavation Throughout Much of the Sites
Outweigh the Applicant’s Wish for Large Basements

The County should consider the potential harms.

• The permanent impacts to the cultural resources would be very significant,
and the harm could not be undone.

• The impact of effective mitigations on the property owner merely means
no basements.  The owner would still be able to develop the properties
with single-level houses of at least three or more. bedrooms and 2.5 or
more bathrooms 

The potential harm far outweighs the minor burden on the applicant.  The answer
is clear.  There is no prejudice in taking the time to do it right and follow the law. 

The County Should Not Reward the Applicant for His Illegal Actions.

The applicant has argued that he should be able to excavate basements
because he has already disturbed the site by grading illegally.  The grading was illegal
and the County should not reward him for his illegal actions.

In any event, the applicant’s claim is not supported.  The representations of the
applicant are not reliable especially when as here, the applicant has a material interest
in the approval of the project and argument would serve his goals.  There is no
independent investigation of the applicant’s claim and how meaningful the claim is. 
There is no information as to how deep the disturbed soils go, versus how deep the
excavation for the proposed basements would be, versus  how deep the excavation for
a one-story house would be.  The County records show the excavation would be 14 feet
or deeper, to allow for drainage.  None of the archeological investigations went that
deep.  Archeologists cannot state and have not stated with certainty that there are no
undisturbed cultural materials at depth.  Even if the soils are disturbed, they still could
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yield valuable archeological information, cultural resources and tribal cultural resources
that are of significance to Native Americans.

The County should not reward those who engage in unfair business practices. 
Developers who take illegal and unpermitted actions create unfair competition to those
who comply with the laws and follow the requirements.

Cultural Resources and Tribal Cultural Resources.

For purposes of this appeal and these discussions, the terms cultural resources,
tribal cultural resources, and archeological resources, each is intended to refer
generally to all categories, unless the term is quoted or used with specificity.

A Focused EIR Would Be Funded by the Applicant Under the County Fee Schedule

The County fee schedule establishes that an applicant shall pay for independent
EIRs, and the County charges a small surcharge to compensate the County staff for its
coordination for the EIR.

The applicant is a sophisticated property investment company.  The applicant
has been on full notice of the laws and the rich resources of Carmel Point, and the
applicant chose to proceed and take the risk.  The applicant purchased four contiguous
sites.  One site had an existing house.  The applicant recently sold that site for $6.75
million according to County public records, so it has received a return on its investment. 
A reasonable estimate is that the three proposed projects would sell for a total of around
$20 million, if not more.

Renewed Offer to Meet

My written and verbal offers to meet with the County have not been accepted. 

Conclusion

For each of the reasons described here and in the record before the County, the
appeal should be granted.  The County should require a focused EIR.

Very truly yours,

STAMP | ERICKSON 

/s/ Molly Erickson

Molly Erickson
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Attachments:

A. Initial Study figure 19

B. Map showing size and proximity of project sites to each other

C. OCEN letter dated March 28, 2018 on these Carmel Point projects.  The OCEN
letter apparently was not referenced in the initial study and was not provided in
the staff reports to the Planning Commission.
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Attachment A:

Initial Study Figure 19

This figure shows the 26307 Isabella parcel in a cluster of archaeological buffers. 
The buffers represent 750-foot buffer zones from a known/positive archaeological
finding.



Attachment B: map showing parcel proximity

Attachment B: map showing parcel proximity
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SmQa1ya6OLPySjAAJAnJ2FAAA="},"Name":"Complaint re: Excavation at Carmel Point sensitive 
archaeological area -- sites of PLN170611, PLN170612, PLN170613 (on appeal), applicant Pietro Family 
Investments LP","IsInline":false}]}



Re: Three Carmel Point projects (Pietro) - appealability to Coastal 
Commission 

Ms Erickson, 

The issue of appealability to the Coastal Commission is under review.  

We will keep you informed of any decisions.  

With regard to your question about all three projects going to the Board next week - we are taking all three projects to hearing in 
order to meet the appeal timeline requirements.  However, staff will be recommending continuance of the two projects on Valley 
View to April 23rd to allow for further research and analysis of the work that was done on those properties.  

Brandon. 

Sent from my iPhone, please excuse brevity or typos. 

On Mar 5, 2019, at 3:49 PM, Molly Erickson <erickson@stamplaw.us> wrote:

Mr. Holm, Mr. Swanson and Mr. Spencer:

The County has stated in the County's three original resolutions and 
three revised resolutions of approval that the approvals are appealable 
to the Coastal Commission.  The County has made no other public 
statement, as far as I know, and the County has not advised the 
appellants of any change in the County's position.  If the County has 
changed its position on appealability as to any of the projects, please 
advise me promptly.  Thank you.

Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One

Brandon xx5334Swanson, 
Wed 3/6/2019 9:59 AM 

To:Molly Erickson <erickson@stamplaw.us>; 

Cc:Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; Spencer, Craig x5233 <SpencerC@co.monterey.ca.us>; Guthrie, Jaime 
S. x6414 <GuthrieJS@co.monterey.ca.us>; Strimling, Wendy x5430 <strimlingw@co.monterey.ca.us>; Dugan, John x6654 
<DuganJ@co.monterey.ca.us>; 
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Monterey, CA 93940
tel: 831-373-1214, x14
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Michael W. Stamp 
Molly Erickson STAMP | ERICKSON

Attorneys at Law

479 Pacific Street, Suite One
Monterey, California 93940

T:  (831) 373-1214

March 6, 2019

John Phillips, Chair
Board of Supervisors
County of Monterey
Salinas, CA 93901

Re: OCEN comments on PLN170611, PLN170612, PLN170613, Carmel Point

Dear Chair Phillips and members of the Board of Supervisors:

I represent appellants in this matter that is set for hearing on March 12, 2019. 
The three proposed Carmel Point projects include large basements that would require
extensive excavation in the highly sensitive area.  The attached OCEN letter affirms
OCEN’s consistent opposition to excavation at Carmel Point.  OCEN’s position is clear:

Ohlone/Costanoan-Esselen Nation objects to all excavation in
known cultural lands, even when they are described as
previously disturbed, and of no significant archaeological value. 
Please be advised that it is our priority that our ancestor's remains be
protected and undisturbed.  We desire that all sacred burial items
be left with our ancestors on site or as culturally determined by
OCEN.  We request all cultural items returned to Ohlone/Costanoan-
Esselen Nation.  We ask for the respect that is afforded all our
current day deceased, by no other word these burial sites are
cemeteries, respect for our ancestors as you would expect respect for
your deceased family members in today's cemeteries.  Our
definition of respect is no disturbance.

The appealed planning commission resolutions of approval are inconsistent with
OCEN’s wishes as stated in the OCEN letter.  The resolutions would authorize:

• The property owner to excavate the three large basements (cond. 1) and
to use non-OCEN monitors (mits.1, 2, 3).

• The property owner to give tribal artifacts removed from the sites to non-
OCEN entities.  (Mit. 2.)

• Non-OCEN entities to make decisions about items that are culturally
significant to OCEN.  (Mits. 2, 3.)

OCEN reports that County staff claimed that the planning commission wanted
OCEN to identify why the site was sacred to the OCEN people.  (OCEN ltr, p. 2.) 
OCEN understandably desires to keep the information confidential.  Such a demand by
the County is disrespectful and inconsistent with the protections of AB 52:
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Consultation shall also recognize the tribes' potential needs
for confidentiality with respect to places that have traditional
tribal cultural significance.  (Gov. Code, § 65352.4.

(Pub. Resources Code, § 21080.3, added by AB 52.)

California has a strong policy in favor of protecting Native American remains and
artifacts.  The OCEN comments are additional substantial evidence that supports a fair
argument that the three projects could have potentially significant impacts on cultural
resources and tribal cultural resources, and an EIR is required.

Very truly yours,

STAMP | ERICKSON 

/s/ Molly Erickson

Molly Erickson

Attachment: January 7, 2019 letter from Ohlone/Costanoan-Esselen Nation (OCEN) to
Monterey County Board of Supervisors, responding to statements by the
applicant, County staff and planning commission during the County review
of the three Carmel Point projects proposed by Pietro (2 pp.)







Re: Three Carmel Point projects (Pietro) - appealability to Coastal 
Commission; proposed segmentation of Board review of appeal 
(PLN17-611, -612, -613) 

Ms. Strimling: 

Please reread the email you sent below.  I think you will be chagrined and disappointed about the way the County has handled 
this matter.  The County is having  
trouble in making the basic determination as to appealability to the Coastal Commission.  Either it is appealable or it is not.    

We recognize that a key senior RMA staff member does not have planning background, and has been consulting closely and 
privately with Mr. Lombardo on these projects for months.  That is no excuse for failing to provide basic, accurate and timely 
information to my clients and other interested members of the public. 

Molly 

Molly Erickson
STAMP ERICKSON
479 Pacific St., Suite One
Monterey, CA 93940

On Mar 6, 2019, at 3:18 PM, Strimling, Wendy x5430 <strimlingw@co.monterey.ca.us> wrote:

Dear Ms. Erickson,

I respectfully ask you to give County staff the room for investigation and deliberation.  The issue of 
appealability to Coastal Commission is under review, as stated by the Interim Chief of Planning in 
his prior response to you today.   I believe that the three resolutions you reference are the 
Planning Commission resolutions that are on appeal.  The Board of Supervisors’ hearing is de novo.  
If staff arrives at a determination that the decision on the Isabella project would not be appealable 
to the Coastal Commission, staff will inform the Board of Supervisors prior to the Board rendering a 
decision on the project, such that the Board and the public are aware of staff’s analysis and 
reasons.  

Erickson <erickson@stamplaw.us>Molly 
Wed 3/6/2019 8:09 PM 

To:Strimling, Wendy x5430 <strimlingw@co.monterey.ca.us>; 

Cc:Guthrie, Jaime S. x6414 <GuthrieJS@co.monterey.ca.us>; Dugan, John x6654 <DuganJ@co.monterey.ca.us>; Kevin Kahn 
<kevin.kahn@coastal.ca.gov>; Michael Watson <michael.watson@coastal.ca.gov>; 100-District 5 (831) 647-7755 
<district5@co.monterey.ca.us>; Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>; Holm, Carl P. x5103 
<HolmCP@co.monterey.ca.us>; Spencer, Craig x5233 <SpencerC@co.monterey.ca.us>; Michael Stamp 
<stamp@stamplaw.us>; 
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In regard to your objections to the Isabella project, staff is in receipt of your comments and will 
address the concerns as needed at the Board.  Additionally, you are, of course, welcome to provide 
your comments to the Board of Supervisors, orally or in writing, at or before the March 12 hearing.  

Wendy S. Strimling
Senior Deputy County Counsel
County of Monterey
strimlingw@co.monterey.ca.us
(831) 755-5430 (w)
(831) 755-5045 (office reception)

From: Molly Erickson <erickson@stamplaw.us>
Sent: Wednesday, March 6, 2019 12:18 PM
To: Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>; Holm, Carl P. x5103 
<HolmCP@co.monterey.ca.us>; Spencer, Craig x5233 <SpencerC@co.monterey.ca.us>
Cc: Guthrie, Jaime S. x6414 <GuthrieJS@co.monterey.ca.us>; Strimling, Wendy x5430 
<strimlingw@co.monterey.ca.us>; Dugan, John x6654 <DuganJ@co.monterey.ca.us>; Kevin Kahn 
<kevin.kahn@coastal.ca.gov>; Michael Watson <michael.watson@coastal.ca.gov>; 100-District 5 
(831) 647-7755 <district5@co.monterey.ca.us>
Subject: Re: Three Carmel Point projects (Pietro) - appealability to Coastal Commission; proposed 
segmentation of Board review of appeal (PLN17-611, -612, -613)

Mr. Swanson, Mr. Holm, and Mr. Spencer:  

Appealability

What part of appealability to the Coastal Commission is under review?  
The three resolutions state that each project approval is appealable, and 
County staff has repeatedly stated that each is appealable.  What has 
changed?

Segmenting the County Review of the Projects Is Improper

As to your comments that County staff will recommend the Board act on 
the Isabella project and continue the two Valley View projects: 

As I have stated before to the County, most recently last week in a 
meeting with Craig Spencer, the three projects are the same owner, the 
same builder, are contiguous, and have very similar impacts.  They 
should have been analyzed in a single environmental document, instead 
of suffering from the piecemeal review that the County has done to 
date.  And the potential impacts are related.  

One County-recommended condition is that upon discovery of remains or 
artifacts during excavation, all excavation is to be halted within 50 
meters.  Most of the three project sites are within 50 meters of each 
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other.  The appealed County condition limits the scope to the site only.  
The appeal has pointed out that the condition should apply to all three 
project sites because of their close proximity.  If the Board of 
Supervisors were to approve the Isabella project with the limited version 
of the condition, the Board could not later apply the broader condition to 
all three sites.  This is one reason why CEQA prohibits segmentation.  
There are many additional reasons against piecemeal review of these 
three sites.

County Appears Unaware of Unpermitted Work and Unpermitted Uses at 
the 26307 Isabella site

County staff apparently has failed to investigate the past grading at the 
Isabella site and the past tree removal at the site.  Please tell me the 
status of those issues and whether there is a code enforcement file.  

Staff also appears to be unaware of the ongoing and current commercial 
use of the Isabella site as a construction yard, including heavy 
equipment storage, a construction shed, loose construction materials 
stacked against oak trees, and large storage bins.  See attached 
photographs taken this week.  

None of those code enforcement issues and the required after-the-fact 
permits are reflected in the public hearing notice, as required.  The 
applicant's actions have caused very complicated issues.  The County 
should not accommodate problems created by the applicant by hurrying 
the Board's review process.

Conclusion

All three projects should be continued to address these issues and while 
County staff figures out whether its stated position on appealability is 
accurate.

Please keep me advised.  The March 12 hearing is only six days from 
now.

Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One
Monterey, CA 93940
tel: 831-373-1214, x14
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On Wednesday, March 6, 2019, 9:59:21 AM PST, Swanson, Brandon xx5334 
<SwansonB@co.monterey.ca.us> wrote: 

Ms Erickson, 

The issue of appealability to the Coastal Commission is under review.  

We will keep you informed of any decisions.  

With regard to your question about all three projects going to the Board next week - we are taking all 
three projects to hearing in order to meet the appeal timeline requirements.  However, staff will be 
recommending continuance of the two projects on Valley View to April 23rd to allow for further 
research and analysis of the work that was done on those properties.  

Brandon. 

Sent from my iPhone, please excuse brevity or typos. 

On Mar 5, 2019, at 3:49 PM, Molly Erickson <erickson@stamplaw.us> wrote:

Mr. Holm, Mr. Swanson and Mr. Spencer:

The County has stated in the County's three original 
resolutions and three revised resolutions of approval that the 
approvals are appealable to the Coastal Commission.  The 
County has made no other public statement, as far as I know, 
and the County has not advised the appellants of any change 
in the County's position.  If the County has changed its 
position on appealability as to any of the projects, please 
advise me promptly.  Thank you.

Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One
Monterey, CA 93940
tel: 831-373-1214, x14
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Re: Carmel Point projects - PLN170611, 170612, 170613 

Mr. Holm, Mr. Swanson, Mr. Spencer, Mr. McKee:

The County staff apparently has scrambled to accommodate the applicant and his 
illegal development at the site.  The County staff has rushed to add the illegal 
work to the proposed County approvals.  These changes project descriptions are 
shown in the new revised public hearing notices the County published over the 
weekend.  The County's published notice appears to be inconsistent with what 
staff told me last week -- that the hearing on the two projects on Valley View 
would be continued to a future date to allow staff time to address some of the 
illegal and unpermitted development that has taken place recently.  Please clarify.  

At the same time that senior County staff is accommodating the applicant and 
trying to push the projects forward, the County staff has ignored my reasonable 
requests for records and basic information on behalf of the appellants.  This 
includes the County's failure to respond to my questions below.

Molly Erickson
STAMP | ERICKSON
479 Pacific Street, Suite One

Monterey, CA 93940
tel: 831-373-1214, x14

On Wednesday, February 27, 2019, 4:56:33 PM PST, Molly Erickson <erickson@stamplaw.us> wrote: 

Mr. Holm, Mr. Swanson, Mr. Spencer, and Ms. Guthrie:

I have a few follow up questions to the limited records the County produced today for the valley 
View sites.  I ask for a prompt response in light of the applicant's refusal to continue all three items 
to allow the County to do the necessary work to prepare an adequate report to the Board of 
Supervisors.

Erickson <erickson@stamplaw.us>Molly 
Tue 3/5/2019 3:27 PM 

To:Swanson, Brandon xx5334 <SwansonB@co.monterey.ca.us>; Spencer, Craig x5233 <SpencerC@co.monterey.ca.us>; 
Holm, Carl P. x5103 <HolmCP@co.monterey.ca.us>; McKee, Charles J <McKeeCJ@co.monterey.ca.us>; 

Cc:Dy, Johanna x5748 <DyJ@co.monterey.ca.us>; 100-District 5 (831) 647-7755 <district5@co.monterey.ca.us>; Guthrie, 
Jaime S. x6414 <GuthrieJS@co.monterey.ca.us>; 
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Is excavation for trenching for an electrical permit allowed during the rainy season in the Carmel 
Area?  Please tell me the applicable codes, rules and regs on which the County relies for its 
response. 

Did the County place any conditions on the electrical  permits?  This includes standard conditions 
and special conditions. 

Today Mr. Spencer said the some of trenching along Valley View — which was only part of the large 
amount of trenching and grading at the sites — was on the parcels in the County right of way.  
Does the County require an encroachment permit for this kind of work in the right of way?   Was it 
required here, and if not, why not?

The County electrical permits for the two Valley View sites state that during the rainy season — Oct 
15 through May 15 — the County requires weekly inspections of construction sites in the Carmel 
Area.  Did the applicant call for inspections for the two electrical permits?  If so, what dates were 
the calls and the inspections?  The County has not yet produced any records of inspections; if there 
are any, please produce them promptly.  

Thank you.

Molly 

Molly Erickson
STAMP ERICKSON
479 Pacific St., Suite One
Monterey, CA 93940
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Michael W. Stamp 
Molly Erickson STAMP | ERICKSON

Attorneys at Law

479 Pacific Street, Suite One
Monterey, California 93940

T:  (831) 373-1214

February 14, 2019

Via E-Mail
Carl Holm and Brandon Swanson
County of Monterey Resource Management Agency

Subject: California Public Records Act Request PLN170611, 170612, 170613

Mr. Holm and Mr. Swanson:

We represent The Open Monterey Project, which makes this public records
request pursuant to the California Public Records Act (Gov. Code, § 6250 et seq.).  The
Open Monterey Project would like to inspect, and possibly copy, the following records
with regard to PLN170611, PLN170612, PLN170613 (collectively, “project”), applicant
Pietro Family Investments LP.  The records requested are as follows:

1. All records for each of the three projects, including project application
materials, documents prepared by the agency with respect to its compliance with the
substantive and procedural requirements of CEQA and with respect to the action on the
project., written testimony or documents submitted by any person, transcripts and
minutes, and all records of communications regarding the project, including but not
limited to internal communications and communications with the applicant and the
applicants representatives.

The time frame for the requested records is up to the date of this request.  Time
is of the essence as to this request. 

We request access to electronic records, including emails and other records, in
the same format held by the agency.  (Gov. Code, § 6253.9, subd. (a).)  Attachments to
emails should be provided attached to the original emails.  Please place all electronic
records, including attachments to emails still attached to the emails, on a CD or flash
drive, and I will pick it up and pay the County’s usual price of $5.

If you have any questions regarding this request, please contact me.  I will be
happy to assist you.  The County is required to assist the public in making a focused
and effective request by identifying records and information responsive to the request,
describing the information technology and physical location of the records, and
providing suggestions for overcoming any practical basis for denying access to the
records or information sought.  (Gov. Code, § 6253.1.)  Thank you.

Very truly yours,

STAMP | ERICKSON

/s/ Molly Erickson

Molly Erickson

c: Wendy Strimling
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T:  (831) 373-1214

December 4, 2018

Keith Vandevere, Chair
Planning Commission
County of Monterey
Salinas CA 93901

Re: PLN170611, PLN170612, PLN170613, and all projects with a basement
on Carmel Point

Dear Chair Vandevere and members of the Planning Commission:

I represent The Open Monterey Project and Save Carmel Point Cultural
Resources in this matter.  The position of each of my clients is as follows:

An EIR is required for these projects due to potential
impacts on cultural resources. 

The evidence shows that the impacts to cultural resources can be mitigated by
removal of the basements.  County now proposes to abandon that mitigation.  The
County proposes to add muddled mitigations that have not been reviewed in a
circulated CEQA document.  This is bad planning.  This is as example of last-minute
actions responding solely to the wishes of the developer and the developer’s
representatives.

There is a fair argument based on substantial evidence in the record – including
two site-specific archeological reports and a rich array of evidence as to the Carmel
Point – that the project may have a significant impact on cultural resources.  That
means an EIR is required.  The County should not proceed on the basis of a mitigated
negative declaration.

The County staff report acknowledges and ignores “OCEN’s request for no
disturbance.”  In the newly revised initial study, the County has taken the new position
that “A second consecutive negative report on the subject parcel provides enough
evidence to continue this track.”  The County’s approach is unsupported, unwise, and
inconsistent with CEQA.  Where there is disagreement among experts, an EIR is
required.  The question is whether there is substantial evidence to support a fair
argument that there may be potentially significant impacts, and thus an EIR should be
prepared.  The project-specific archeological reports and other Carmel Point evidence
are substantial evidence to support a fair argument here.

The County staff’s argument is that there is “enough evidence” to proceed based
on the applicant’s report.  Wrong.  It is basic CEQA law that the existence of contrary
evidence does not controvert the evidence that triggers the requirement to prepare an
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EIR.  Here, there was a positive archeological report, and a second report in late
November that showed cultural resources that the developer-hired archeologist called
“insignificant.”

In the County planning staff’s view, the applicant-hired consultant gets to have a
controlling influence over the County’s analysis.  Contrary to the County’s approach, this
is not a “choose two out of three” analysis. 

The initial study has uncovered "substantial evidence that any aspect of the
project, either individually or cumulatively, may cause a significant effect on the
environment," and the County must prepare an EIR.  (CEQA Guidelines, § 15063, subd.
(b)(1).)  An EIR is required whenever "'substantial evidence in the record supports a
"fair argument" significant impacts or effects may occur ... .'"   In the CEQA context,
substantial evidence "means enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion, even
though other conclusions might also be reached."  (CEQA Guidelines, § 15384, subd.
(a).)  Substantial evidence includes "facts, reasonable assumptions predicated upon
facts, and expert opinion supported by facts" (id., subd. (b)).  If you have any questions,
the Sixth District Court of Appeal has reviewed the standards in its decision Keep Our
Mountains Quiet v. County of Santa Clara (2015) 236 Cal.App.4th 714.  The County
may want to review that decision carefully before proceeding.

You as decision makers should be guided by the following CEQA directive:

"[I]n marginal cases where it is not clear whether there is
substantial evidence that a project may have a significant
effect on the environment, the lead agency shall be guided
by the following principle: If there is disagreement among
expert opinion supported by facts over the significance of an
effect on the environment, the Lead Agency shall treat the
effect as significant and shall prepare an EIR."

(CEQA Guidelines, § 15064, subd. (g).)

We provide some comments on the new last-minute uncirculated analysis and
muddled vague mitigations that the County apparently scrambled to craft with the
developer’s active participation.  There are more problems with the new County
language than we can possibly describe in this letter, because all of the new mitigations
are difficult to understand, are inadequate under CEQA, do not contain performance
criteria, and are ineffective to reduce the impacts to less than significant.

The new mitigations would require removal of historic artifacts and human
remains from the site.  Removal is contrary to the desires of the tribal groups, who want
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items preserved in place.  The initial study ignores the adverse impacts of the removal
of the remains and artifacts.  A delay by a year for a final technical report is far too long
and would mean that additional projects could be approved during that time at that
location without the benefit of the important information about the discovery.  In light of
the facts around Native American customs, the discovery of cultural artifacts makes it
likely that human remains could be found. The County recites but evidently does not
understand “OCEN’s request for no disturbance.”  “No disturbance” means no grading
and no excavation, which means no basement.  The proposal for an easement has no
specific performance standards and is ambiguous.  For example, it would not
necessarily prevent all construction and all development as defined in the Coastal Act.

The late-added language in the initial study is confusing and thus unenforceable. 
The bullets, sub-bullets, indented paragraphs, combine to make the mitigation very
confusing, and ambiguous as to what applies and where.  The descriptions are vague. 
There are inconsistent periods and semicolons – it is not clear whether all bullets apply,
or only some of them.  A new part of the proposed mitigation for the discovery of human
remains contains the following proposed language:

“If the remains are determined to be Native American, and the most
likely descendant, in concurrence with a qualified archaeologist,
determines that:

a. The remains are evidence of a larger burial of human remains,
which would qualify as a “unique archaeological resource”, as
defined in Public Resources Code Section 21083.2(g) that would be
disturbed by further excavation; or 

b. There is no acceptable location on the parcel to re-bury the
remains which would not be affected by excavation”

The mitigation is not clear on what happens next.  It is not clear whether the
subsequent bullet point is dependent on the preceding bullet points, or is a standalone
requirement.  The precedence is not clear and the roles and authority of the various
players is not clear and enforceable.  It is not established who would determine whether
there is an “acceptable location on the parcel to re-bury the remains” and on what basis
that decision would be made.  The proposal of reburial elsewhere is repugnant to the
tribal wishes, the LCP, CEQA, and the right thing to do.  It is not clear whether in
determining what is an “acceptable location” whether the most likely descendant (MLD)
could be outvoted by the archaeologist or the property owner or the County.  There is
no reason that the reburial must be in an area “which would not be affected by
excavation.”
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The County can and should impose a mitigation requiring preservation of the
remains in place, and requiring the development to be redesigned to avoid the
resources.  The developer is on plenty of notice that the property may have cultural
resources.  The mitigation does not establish meaningful standards that would be used
to determine the remains are “evidence of a larger burial of human remains.”  The
mitigations do not establish whether the County would choose the archeologist or the
developer would be allowed to select the archeologist.

A new proposed mitigation proposes to halt excavation only on the parcel, and
not on the adjacent parcels that are also proposed for development by the same
applicant, Pietro.  The applicant has control over all the parcels and the County
mitigation should require halting of excavation and construction on all Pietro parcels
within at least a 50-meter range.

The revised mitigations improperly reject and fail to implement much more
effective and feasible mitigation, such as eliminating the basement elements of the
projects.  One newly revised mitigation requires merely as follows:

“The Owner/Applicant/Contractor will work with RMA
Planning to move/shrink/modify/redesign the basement
portions of the project which will have further impact on
those areas of the site containing remains.”

This is not an effective mitigation.  The County proposes to allow ”The redesign should
be done in a way that allows for maximum use of the property” which would prematurely
commit the County to an unidentified future redesign, in violation of the California
Supreme Court decision in Save Tara v City of West Hollywood.

The County should impose a mitigation to eliminate the basement element(s) if
human remains are found.  That is a feasible mitigation.  The proposed County
mitigation seeks to foreclose that as an option.

The proposed County mitigations do not adequately address the foreseeable
situation where no location would allow a basement, or that other parts of the
development must be redesigned in order to respect the artifacts or remains.  There is
no guidance and performance standards in the event that no “reburial” location fits the
proposed vague County mitigation.  Nor do the proposed mitigations contemplate the
foreseeable scenario that there are multiple sets of remains needing reburials on the
site, and not adequate room at the site for the reburials.  The mitigations provide
inadequate direction as to what happens then.  Or the foreseeable scenario that there
are multiple sets of artifacts unearthed at the site(s), and multiple impacts on one or
more of the Pietro projects that could be avoided by redesigning the approved project
development, including the basements.  The County’s failure to do an adequate
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analysis in the initial study has led to inadequate mitigations and unanalyzed potentially
significant impacts that have not been adequately mitigated.

The idea of limiting a protective easement to only the exact area where human
remains is found is not meaningful and is not mitigation for harm already done to the
remains.  The damage to the skeleton would likely have been done. The bodies were
buried with possessions and household items, so the area to be protected would be
much larger than the skeleton itself.

It is not clear what is meant by “Compliance or Monitoring Actions to be
Performed, contained in this Condition of Approval.”  No explanation of the capitalized
terms is provided.  The mitigation confusingly refers to itself as a “condition of approval”
instead of a mitigation, perhaps in an effort to avoid accountability under CEQA.  If
resources are found, there is no requirement to delimit the perimeter with unmistakable
and enforceable markings that are communicated to all persons on site.  The finding of
archeological resources that are determined on the fly, as proposed, to be “insignificant”
likely would mean there are more significant resources buried nearby, according to the
information in the initial study.

The County has available other options to investigate and evaluate the sites, as
presented to the Planning Commission at the November 2018 meeting.  I refer you to all
that information which I incorporate here by reference as if fully presented herein.  It
was presented t the Commission and is in County files, and apparently was prompted
by the Pietro developments.  If you want me to provide the information (again) to you let
me know and I will happily email it all to you.

At the very least, if the County still wants to proceed on the basis of a mitigated
negative declaration, recirculation of the initial study is required with inclusion of all
reports and clearly written mitigations, and an independent archeological report with
adequate testing of underground impacts of the basements from an expert retained by
the County and with whom the applicant has no contact.  Then the County decision
makers can act. 

The new last-minute additions and changes are confusing, vague,
incomprehensible and unenforceable, and they do not contain adequate performance
standards, and the information and new conclusions were not recirculated.  They do not
reduce the mitigations to less than significant in any event.  There were two positive
arch reports; the second positive arch report found resources that the archeologist
claims are not significant, and so the County has called it as a “negative” report.  This is
not consistent with the information in the County files for this project that shows that
“insignificant” items were buried with humans. It is also not consistent with the circles
showing the protected known cultural sites that center on Carmel Point and the parcels
at issue here.
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Consider the harm, as compared to the minor burden on the applicant.

• The permanent impact to the cultural resources would be very significant,
and the harm could not be undone.

• The impact of effective mitigations on the property owner merely means
no basements.  The owner would still be able to develop the properties.

The answer is clear.  Another agenda item on your special meeting is to consider
historic designation of the Carmel Point.  You should not approve these projects and
their basements before the area has been protected.  There is no prejudice in taking the
time to do it right and follow the law.  The applicants are on full notice of the laws and
the rich resources of Carmel Point, and they chose to proceed and take the risk.

Offer to Meet

We offer to meet with the County to discuss these important issues before the
County acts.  The County controls the schedule.  My clients do not.

Request for Notification

Please put each of my clients, individually, in care of my Office, on the
distribution list for all notification and hearings and decisions, including all notification
under (1) Public Resources Code section 21092.2 and (2) the Coastal Act.  If you are
not the correct person to do this, please forward this request to the correct person and
tell me who that person is.  Thank you.

Conclusion

For each of the reasons described here and in the record, there is substantial
evidence that the projects may have potentially significant impacts.  An EIR is required. 

Very truly yours,

STAMP | ERICKSON 

/s/ Molly Erickson

Molly Erickson

cc: Wendy Strimling, Charles McKee
Coastal Commission Central Coast staff
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