
COUNTY OF MONTEREY NON-STANDARD AGREEMENT

This Agreement is made by and between the County of Monterey, a political subdivision of the 
State of California (hereinafter "County") and: 
PowerDMS, Inc. 

(hereinafter "CONTRACTOR"). 

In consideration of the mutual covenants and conditions set forth in this Agreement, the parties 
agree as follows: 

1.0 GENERAL DESCRIPTION: 

The County hereby engages CONTRACTOR to perform, and CONTRACTOR hereby agrees to 
perform, the services described in Exhibit A in conformity with the terms of this Agreement. The 
goods and/or services are generally described as follows: 

Provide: PowerEngage software to the Emergency Communications Department.

2.0 PAYMENT PROVISIONS: 

2.01 County shall pay the CONTRACTOR in accordance with the payment provisions set forth 
in Exhibit A, subject to the limitations set forth in this Agreement. The total amount 
payable by County to CONTRACTOR under this Agreement shall not exceed the sum of: 
$ 17,572.50. 

3.0 TERM OF AGREEMENT: 

3.0 I The term of this Agreement is from 9/29/2025 to _9_12_ 8_ 12_0_2 _8 _____ _
unless sooner terminated pursuant to the terms of this Agreement. This Agreement is of no 
force or effect until signed by both CONTRACTOR and County and with County signing 
last, and CONTRACTOR may not commence work before County signs this
Agreement. 

3.02 The County reserves the right to cancel this Agreement, or any extension of this Agreement, 
without cause, with a thirty day (30) written notice, or with cause immediately. County shall
 receive no refund of previously paid license fees in the event it terminates for convenience.

4.0 SCOPE OF SERVICES AND ADDITIONAL PROVISIONS: 

The following attached exhibits are incorporated herein by reference and constitute a part of this 
Agreement: 
Exhibit A Scope of Services/Payment Provisions 

Exhibit B Other: Modifications to Standard Agreement 
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5.0 PERFORMANCE STANDARDS: 

5.0 I CONTRACTOR warrants that CONTRACTOR and CONTRACTOR's agents, employees, and 
subcontractors performing services under this Agreement are specially trained, experienced, 
competent, and appropriately licensed to perform the work and deliver the services required 
under this Agreement and are not employees of the County, or immediate family of an employee 
of the County. 

5.02 CONTRACTOR, its agents, employees, and subcontractors shall perform all work in a safe and 
skillful manner and in compliance with all applicable laws and regulations. All work performed 
under this Agreement that is required by law to be performed or supervised by licensed 
personnel shall be performed in accordance with such licensing requirements. 

5.03 CONTRACTOR shall furnish, at its own expense, all materials, equipment, and personnel 
necessary to carry out the terms of this Agreement, except as otherwise specified in this 
Agreement. CONTRACTOR shall not use County premises, property (including equipment, 
instruments, or supplies) or personnel for any purpose other than in the performance of its 
obligations under this Agreement. 

6.0 PAYMENT CONDITIONS: 

6.0 I Prices shall remain firm for the initial term of the Agreement and, thereafter, may be adjusted 
annually as provided in this paragraph. The County does not guarantee any minimum or 
maximum amount of dollars to be spent under this Agreement. 

6.02 Negotiations for rate changes shall be commenced, by CONTRACTOR, a minimum of ninety 

days (90) prior to the expiration of the Agreement. Rate changes are not binding unless 
mutually agreed upon in writing by the County and the CONTRACTOR. 

6.03 Invoice amounts shall be billed directly to the ordering department. 

6.04 CONTRACTOR shall submit such invoice periodically or at the completion of services, but in 
any event, not later than 30 days after completion of services. The invoice shall set forth the 
amounts claimed by CONTRACTOR for the previous period, together with an itemized basis 
for the amounts claimed, and such other information pertinent to the invoice. The County shall 
certify the invoice, either in the requested amount or in such other amount as the County 
approves in conformity with this Agreement and shall promptly submit such invoice to the 
County Auditor-Control !er for payment. The County Auditor-Controller shal I pay the amount 
certified within 30 days of receiving the ce1tified invoice. 

6.05 CONTRACTOR shall not receive reimbursement for mileage or travel expenses unless set forth 
in this Agreement. 

7.0 TERMINATION: 

7.01 During the term of this Agreement, the County may terminate the Agreement for any reason by 
giving written notice of termination to the CONTRACTOR at least thirty (30) days prior to the 
effective date of termination. Such notice shall set forth the effective date of termination. In the 
event of such termination, the amount payable under this Agreement shall be reduced in 
proportion to the services provided prior to the date of termination.  County shall not be 
entitled to refund of previously paid license fees in the event it terminates for convenience. 
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to matters connected with the performance of this Agreement for a period of three years 
after final payment under the Agreement. 

I 0.05 Royalties and Inventions: County shall have a royalty-free, exclusive and irrevocable 
license to reproduce, publish, and use, and authorize others to do so, all original computer 
programs, writings, sound recordings, pictorial reproductions, drawings, and other works 
of similar nature produced in the course of or under this Agreement. CONTRACTOR shall 
not publish any such material without the prior written approval of County. 

I 0.06 Format of Deliverables: For this section, "Deliverables" shall mean all electronic 
documents CONTRACTOR provides to the County under this Agreement. 
CONTRACTOR shall ensure all Deliverables comply with the requirements of the Web 
Content Accessibility Guidelines ("WCAG") 2.1, pursuant to the Americans with 
Disabilities Act ("ADA"). CONTRACTOR bears the burden to deliver Deliverables, such 
as Adobe Acrobat Portable Document Format ("PDF':) and Microsoft Office files, 
complying with WCAG 2.1. CONTRACTOR shall defend and indemnify the County 
against any breach of this Section. This Section shall survive the termination of this 
Agreement. Find more on Accessibility at this State website: 
https://webstandards.ca.gov/accessibility/. 

11.0 NON-DISCRIMINATION: 

1 1.0 I During the performance of this Agreement, CONTRACTOR, and its subcontractors, shall 
not unlawfully discriminate against any person because of race, religious creed, color, sex, 
national origin, ancestry, physical disability, mental disability, medical condition, marital 
status, age ( over 40), sexual orientation, or any other characteristic set forth in California 
Government code§ 12940(a), either in CONTRACTOR's employment practices or in the 
furnishing of services to recipients. CONTRACTOR shall ensure that the evaluation and 
treatment of its employees and applicants for employment and all persons receiving and 
requesting services are free of such discrimination. CONTRACTOR and any subcontractor 
shall, in the performance of this Agreement, fully comply with all federal, state, and local 
laws and regulations which prohibit discrimination. The provision of services primarily or 
exclusively to such target population as may be designated in this Agreement shall not be 
deemed to be prohibited discrimination. 

12.0 COMPLIANCE WITH TERMS OF STATE OR FEDERAL GRANTS: 

If this Agreement has been or will be funded with monies received by the County pursuant to a 
contract with the state or federal government in which the County is the grantee, CONTRACTOR 

will comply with all the provisions of said contract, to the extent applicable to CONTRACTOR 
as a subgrantee under said contract, and said provisions shall be deemed a pat1 of this Agreement, 
as though fully set forth herein. Upon request, County will deliver a copy of said contract to 
CONTRACTOR, at no cost to CONTRACTOR. 

13.0 COMPLIANCE WITH APPLICABLE LAWS: 

13.0 I CONTRACTOR shall keep itself informed of and in compliance with all federal, state, and 
local laws, ordinances, regulations, and orders, including but not limited to all state and 
federal tax laws that may affect in any manner the Project or the performance of the Services 
or those engaged to perform Services under this AGREEMENT as well as any privacy laws 
including, if applicable, Hf PAA. CONTRACTOR shall procure all permits and licenses, 
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of the services required to be rendered under this Agreement. 

16.02 Amendment: This Agreement may be amended or modified only by an instrument in

writing signed by the County and the CONTRACTOR. 

l 6.03 Waiver: Any waiver of any terms and conditions of this Agreement must be in writing and
signed by the County and the CONTRACTOR. A waiver of any of the terms and conditions 
of this Agreement shall not be construed as a waiver of any other terms or conditions in this 
Agreement. 

16.04 Contractor: The term "CONTRACTOR" as used in this Agreement includes
CONTRACTOR's officers, agents, and employees acting on CONTRACTOR's behalf in 
the performance of this Agreement. 

16.05 Disputesj CONTRACTOR shall continue to perform under this Agreement during any
dispute. 

16.06 Assignment and Subcontractingi The CONTRACTOR shall not assign, sell, or otherwise
transfer its interest or obligations in this Agreement without the prior written consent of the 
County. None of the services covered by this Agreement shall be subcontracted without the 
prior written approval of the County. Notwithstanding any such subcontract, 
CONTRACTOR shall continue to be liable for the performance of all requirements of this 
Agreement. 

16.07 Successors and Assignsi This Agreement and the rights, privileges, duties, and obligations 
of the County and CONTRACTOR under this Agreement, to the extent assignable or 
delegable, shall be binding upon and inure to the benefit of the pat1ies and their respective 
successors, permitted assigns, and heirs. 

16.08 Headingsj The headings are for convenience only and shall not be used to interpret the 
terms of this Agreement. 

16.09 Time is of the Essencei Time is of the essence in each and all of the provisions of this
Agreement. 

16.10 Governing Law: This Agreement shall be governed by and interpreted under the laws of
the State of California; venue shall be Monterey County. 

16.11 Non-exclusive Agreementj This Agreement is non-exclusive and both County and
CONTRACTOR expressly reserve the right to contract with other entities for the same or 
similar services. 

16.12 Construction of Agreementj The County and CONTRACTOR agree that each party has
fully participated in the review and revision of this Agreement and that any rule of 
construction to the effect that ambiguities are to be resolved against the drafting party shall 
not apply in the interpretation of this Agreement or any amendment to this Agreement. 

16.13 Counterparts: This Agreement may be executed in two or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the 
same Agreement. 
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16. I 4 Authority: Any individual executing this Agreement on behalf of the County or the
CONTRACTOR represents and warrants hereby that he or she has the requisite authority to 
enter into this Agreement on behalf of such party and bind the party to the terms and 
conditions of this Agreement. 

16.15 Integration: This Agreement, including the exhibits, represent the entire Agreement 
between the County and the CONTRACTOR with respect to the subject matter of this 
Agreement and shall supersede all prior negotiations, representations, or agreements, either 
written or oral, between the County and the CONTRACTOR as of the effective date of this 
Agreement, which is the date that the County signs the Agreement. 

16.16 Interpretation of Conflicting Provisions; In the event of any conflict or inconsistency

between the provisions of this Agreement and the Provisions of any exhibit or other 
attachment to this Agreement, the provisions of this Agreement shall prevail and control. 

17.0 CONSENT TO USE OF ELECTRONIC SIGNATURES. 

17.01 The parties to this Agreement consent to the use of electronic signatures via DocuSign to 
execute this Agreement. The parties understand and agree that the legality of electronic 
signatures is governed by state and federal law, 15 U.S.C. Section 700 I et seq.; California 
Government Code Section 16.5; and, California Civil Code Section 1633.1 et. seq. 

Pursuant to said state and federal law as may be amended from time to time, the parties to 
this Agreement hereby authenticate and execute this Agreement, and any and all Exhibits 
to this Agreement, with their respective electronic signatures, including any and all scanned 
signatures in portable document format (PDF). 

17.02 Counterparts. 

The patties to this Agreement understand and agree that this Agreement can be executed 
in two (2) or more counterparts and transmitted electronically via facsimile transmission 
or by delivery of a scanned counterpart in po1table document format (PDF) via email 
transmittal. 

I 7.03 Form: Delivery by E-Mail or Facsimile. 

Revised 21612025 

Executed counterparts of this Agreement may be delivered by facsimile transmission or by 
delivery of a scanned counterpart in portable document format (PDF) by e-mail transmittal, 
in either case with delivery confirmed. On such confirmed delivery, the signatures in the 
facsimile or PDF data file shall be deemed to have the same force and effect as if the 
manually signed counterpart or counterparts had been delivered to the other party in person. 
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18.0 SIGNATURE PAGE 

IN WITNESS WHEREOF, County and CONTRACTOR have executed this Agreement as of the day 
and year written below. 

By: 

Date: 

By: 

Date: 

By: 

Date: 

By: 

Date: 

COUNTY OF MONTEREY 

Contracts/Purchasing Officer 

Department Head (if applicable) 

Approved as to Form 
Office of the County Counsel 1 

Susan K. Blitch, County Counsel 

County Counsel 

Approved as to Fiscal Provisions 

Auditor/Controller 

Reviewed as to Liability Provisions 
Office of the County Counsel-Risk Management 

By: 
David Bolton, Risk Manager 

Date: 

CONTRACTOR 

PowerDMS, Inc. 

Contractor/Business Name * 

By: 

Name and Title 

Date: 

By: 

----------------------

Name and Title 

Date: 
---------------------

-----------------

County Board of Supervisors' Agreement No. _____ approved on ________ _ 

,:,INSTRUCTIONS: If CONTRACTOR is a corporation, including non-profit corporations, the full legal name of the corporation shall 
be set forth above together with the signatures of two (2) specified officers (California Corporations Code, §313). If CONTRACTOR 
is a Limited Liability Corporation (LLC), the full legal name of the LLC shall be set forth above together with the signatures of either 
I) any member, or 2) two (2) managers (Corporations Code,§ 17703.0 I, subds. (a) and (d)). If CONTRACTOR is a partnership, the full
legal name of the partnership shall be set forth above together with the signature of a pai1ner who has authority to execute on behalf of
the partnership (Corporations Code,§§ 1630 I and 15904.02). If CONTRACTOR is contracting in an individual capacity, the individual
shall set forth the name of the business, if any, and shall personally sign
1 Approval by the Office of the County Counsel is required.
� Approval by Auditor-Controller is required.
3Rcvicw by Risk Management is necessary only if changes are made in the Indemnification or Insurance paragraphs.
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Exhibit A To Agreement by and between Monterey County, through its Emergency 

Communications Department, hereinafter referred to as “COUNTY” 

AND 

PowerDMS, Inc., hereinafter referred to as “CONTRACTOR” 

 

Scope of Services / Payment Provisions 

 

SCOPE OF SERVICES 

 

CONTRACTOR’S Duties. CONTRACTOR shall provide to COUNTY an online subscription license 

for PowerEngage, including an automated text message / text survey platform for 9-1-1 or Dispatch 

Centers based on interaction with the 9-1-1 Center / Dispatch Centers, Rules Engine, a Survey Builder 

about the interaction with the Center Staff, Measurement Dashboards, and Task Creation and Positive 

Feedback. The license shall also include connection to agency Computer Aided Dispatch (CAD).  

 

CAD/RMS Assumptions. The parties agree that the fees specified with respect to the PowerEngage Platform 

do not include any additional fees that the County’s CAD or RMS vendor may charge, if any. This Agreement 

is entered into with the mutual assumption that the PowerEngage Platform will be able to make a connection to 

County’s CAD or RMS replicated or reporting database directly or will be able to read from a file produced for 

such a purpose. 

 

CAD/RMS Provisions. Any County CAD and/or RMS data made available to CONTRACTOR in connection 

with the provision of the PowerEngage Platform shall be kept confidential by the CONTRACTOR. 

 

SOW.  CONTRACTOR shall provide the PowerEngage software, training, configuration and support services 

with respect to the PowerEngage Platform, and County acknowledges that its cooperation is required for efficient 

and timely completion of these services of the PowerEngage Platform, in accordance with the following: 

 

Power Engage Software. PowerEngage will be used to survey citizens that have interacted with County, send 

messages to citizens or other stakeholders and gather and report on data. County will be able to configure the 

surveys and rules based on data received from the Computer Aided Dispatch System. The results of the 

surveys will be stored within PowerEngage and available for display in a Feedback Board and within the 

analytics component called Measure. Other rules and messages can be built to be triggered to send on certain 

events as driven by the rules engine. 

 

SUPPORT SERVICES 

 

Training. If CONTRACTOR makes updates or changes to the PowerEngage Platform, CONTRACTOR shall 

provide all necessary training to County on these updates and changes.  

 

Telephone Assistance. County will be given the telephone number for a support line and will be entitled to 

contact the support line during normal operating hours (between 7:30am and 5:30pm Central Time) on regular 

business days, excluding CONTRACTOR holidays, to consult with CONTRACTOR technical support staff 

concerning problem resolution, bug reporting, documentation clarification, and general technical guidance. 

Assistance may include remote connectivity, modem, or electronic bulletin board. 

 

Software Problem Reporting. County may submit requests to CONTRACTOR identifying potential 

problems in the PowerEngage software. Requests should be in writing and directed to CONTRACTOR by e-
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mail, or through the CONTRACTOR support website. CONTRACTOR retains the right to determine in the 

final disposition of all requests and will inform County of the disposition of each request. If CONTRACTOR 

acts upon a request, it will do so by providing a bug fix. 

 

Scheduled Maintenance. Software may be unavailable periodically for system maintenance. Regular system 

maintenance includes installation of the software updates, operating system updates/patches and updates to 

other third-party applications as needed. County may be notified of maintenance periods via an email message 

or via a banner on the main page of the PowerEngage Platform. 

 

Exclusions from Technical Support Services. CONTRACTOR shall have no support obligations with 

respect to any third-party hardware or software product. 

 

PAYMENT PROVISIONS 

 

In consideration of Pilot Agreement #1520-22001 between CueHit, Inc. and the County of Monterey 

which was executed on September 29, 2021, PowerDMS, Inc. agrees to honor the Pilot Client Subscription 

Price where the maximum price for the PowerEngage Software and Support Services shall not exceed six 

thousand fifty dollars ($6,050) per year in perpetuity. 

 

CONTRACTOR shall invoice County at the beginning of each annual term.  

 

County shall pay CONTRACTOR an amount not to exceed $17,572.50 for the performance of 

all things necessary for or incidental to the performance of work as set forth in the Scope of Work. 

CONTRACTOR'S compensation for services rendered shall be based on the rates as forth below: 

 
 

 

This price does not include any sales tax. 

 
(END OF EXHIBIT A) 

Item Cost per Annual 
Term 

Start Date End 
Date 

Term Total 

PowerEngage Subscription $5,857.50 9/29/25 9/28/28 3 
(Years) 

$17,572.50 

Automated text message / text survey platform for 9-1-1 or Dispatch Centers based on interaction with the 9-1-1 Center / Dispatch Center . 
Includes Rules Engine, Survey Builder - about the interaction with the Center Staff, Measurement Dashboards, Task Creation and Positive 

Feedback. Includes connection to agency Computer Aided Dispatch (CAD). Does not include fees, if any, charged by the CAD vendor. 

 TOTAL: 
$17,572.50 
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Exhibit B To Agreement by and between Monterey County, through its 

Emergency Communications Department, hereinafter referred to as 

“COUNTY” 

AND 

PowerDMS, Inc., hereinafter referred to as “CONTRACTOR” 

. 

The parties agree that Section 16.17 is added to the Agreement with the following 

language: 

 

Section 16.17.A Cloud License. “Cloud Services” means PowerEngage. Subject 

to and conditioned on County's and its Authorized Users' compliance with the 

terms and conditions of this Agreement, Contractor hereby grants to County a 

limited, non-exclusive, non- transferable, and non-sublicensable license to (a) 

access and use, and to permit Authorized Users to access and use, the Cloud 

Services specified herein solely for County’s internal purposes; (b) generate, print, 

copy, upload, download, store and otherwise process all County Data as may result 

from any access to or use of the Cloud Services; and (c) train Authorized Users in 

uses of the Cloud Services permitted hereunder. “Authorized Users” means (i) 

County employees, and (ii) County agents, contractors, consultants, and their 

respective employees, all of which are pre-approved by Contractor.  Contractor 

shall not use the Cloud Services for any other purposes. 

 

Section 16.17.B Delivery and License Term. Contractor delivers the Cloud 

Services by providing County with online access. When County accesses 

Contractor Cloud Services, it accepts it for use in accordance with this Agreement.  

 

Section 16.17.C Training Materials. Primary training of Contractor Services is 

conducted by self- review of online materials. Contractor’s pre-built, online training, 

consists of a series of tutorials to introduce the standard features and functions (the 

“Training Materials”). The Training Materials may be used as reference material by 

County Personnel conducting day-to-day activities. 

 

Section 16.17.D Modifications, Updates, and Upgrades. Contractor may in its sole 

discretion, periodically modify, Update, and Upgrade the features, components and 

functionality of the Services during the Term. “Update” means any update, bug fix, 

patch or correction of the Services or underlying Contractor software that Contractor 

makes generally available to its customers of the same module, excluding Upgrades. 

Updates are automatic and available upon County’s next login to the Services 

following an Update at no additional cost to County. “Upgrade” means any update 

of the Services or underlying Contractor software such as platform updates, and 

major product enhancements and/or new features that Contractor makes 

commercially available. Contractor shall have no obligation to provide Upgrades to 

customers and retains the right to offer Upgrades free of cost or on a per customer 

basis at additional cost. If an Upgrade has a cost to County, County may refuse the 

upgrade and continue to use the current version for the duration of this Agreement.  

Contractor shall have no liability for, or any obligations to, investments in, or 
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modifications to County’s hardware, systems or other software which may be 

necessary to use or access the Services due to a modification, Update, or Upgrade of 

the Services. 

 

Section 16.17.E Contractor Intellectual Property. Contractor shall exclusively own all 

right, title and interest in and to all pre-existing and future intellectual property 

developed or delivered by Contractor including all Services, products, systems, 

software (including any source code or object code) or Service Specifications related 

thereto, Updates or Upgrades, trademarks, service marks, logos and other distinctive 

brand features of Contractor and all proprietary rights embodied therein (collectively, 

the “Contractor Intellectual Property”). This Agreement does not convey or transfer 

title or ownership of the Contractor Intellectual Property to County or any of its users. 

All rights not expressly granted herein are reserved by Contractor. Other than 

recommendation use or as required by law, all use of Contractor Trademarks must be 

pre-approved by Contractor prior to use. Trademarks shall include any word, name, 

symbol, color, designation or device or any combination thereof that functions as a 

source identifier, including any trademark, trade dress, service mark, trade name, logo, 

design mark or domain name, whether or not registered. 

 

Section 16.17.F No Other Warranty. EXCEPT FOR THE EXPRESS 

WARRANTIES SET FORTH IN THIS WARRANTY SECTION, THE SERVICES 

ARE PROVIDED ON AN “AS IS” BASIS, AND CUSTOMER’S USE OF THE 

SERVICES IS AT ITS OWN RISK. Contractor DOES NOT MAKE, AND 

HEREBY DISCLAIMS, ANY AND ALL OTHER EXPRESS AND/OR IMPLIED 

WARRANTIES, INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF 

MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, 

NONINFRINGEMENT AND TITLE, AND ANY WARRANTIES ARISING FROM 

A COURSE OF DEALING, USAGE, OR TRADE PRACTICE. Contractor DOES 

NOT WARRANT THAT THE SERVICES WILL BE UNINTERRUPTED, 

ERROR-FREE, OR COMPLETELY SECURE, OR THAT ANY ERROR WILL BE 

CORRECTED. 

 

Section 16.17.G Disclaimer of Actions Caused by and/or Under the Control of Third 

Parties. Contractor DOES NOT AND CANNOT CONTROL THE FLOW OF DATA 

TO OR FROM THE Contractor SYSTEM AND OTHER PORTIONS OF THE 

INTERNET. SUCH FLOW DEPENDS IN LARGE PART ON THE 

PERFORMANCE OF INTERNET SERVICES PROVIDED OR CONTROLLED 

BY THIRD PARTIES. AT TIMES, ACTIONS OR INACTIONS OF SUCH THIRD 

PARTIES CAN IMPAIR OR DISRUPT CUSTOMER’S CONNECTIONS TO THE 

INTERNET (OR PORTIONS THEREOF). ALTHOUGH Contractor WILL USE 

COMMERCIALLY REASONABLE EFFORTS TO TAKE ALL ACTIONS IT 

DEEMS APPROPRIATE TO REMEDY AND AVOID SUCH EVENTS, 

Contractor CANNOT GUARANTEE THAT SUCH EVENTS WILL NOT OCCUR. 

ACCORDINGLY, Contractor DISCLAIMS ANY AND ALL LIABILITY 

RESULTING FROM OR RELATED TO SUCH EVENTS. 
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Section 16.17.H Waiver. TO THE MAXIMUM EXTENT PERMITTED BY 

APPLICABLE LAW, IN NO EVENT SHALL EITHER PARTY HAVE ANY 

LIABILITY TO THE OTHER PARTY OR TO ANY OTHER PERSON OR 

ENTITY ARISING OUT OF OR RELATED TO THIS AGREEMENT, 

INCLUDING, WITHOUT LIMITATION, CUSTOMER’S USE OR, OR 

INABILITY TO USE, THE SERVICES, UNDER ANY CIRCUMSTANCE, 

CAUSE OF ACTION OR THEORY OF LIABILITY, OR DUE TO ANY EVENT 

WHATSOEVER, FOR ANY CONSEQUENTIAL, INDIRECT, INCIDENTAL, 

SPECIAL, OR EXEMPLARY DAMAGES OF ANY KIND, INCLUDING, 

WITHOUT LIMITATION, LOSS OF BUSINESS OPPORTUNITY OR PROFIT, 

LOSS OF USE, LOSS OF GOODWILL OR BUSINESS STOPPAGE, EVEN IF A 

PARTY KNEW OR SHOULD HAVE KNOWN OF THE POSSIBILITY OF SUCH 

DAMAGES. 

 

Section 16.17.I Limitation. WITHOUT LIMITATION OF THE ABOVE, EXCEPT 

FOR DAMAGES ARISING OUT OF GROSS NEGLIGENCE OR WILLFUL 

MISCONDUCT, OR ANY OTHER LIABILITY WHICH CANNOT BE 

LAWFULLY EXCLUDED OR LIMITED, THE TOTAL LIABILITY OF EITHER 

PARTY FOR ANY AND ALL CLAIMS AGAINST THE OTHER PARTY UNDER 

THIS AGREEMENT SHALL NOT EXCEED THE AMOUNT OF ALL 

PAYMENTS ACTUALLY RECEIVED BY Contractor FROM CUSTOMER 

DURING THE RELEVANT YEAR OF THIS AGREEMENT DURING WHICH 

THE CAUSE OF ACTION AROSE. THE FOREGOING LIMITATION OF 

LIABILITY IS CUMULATIVE WITH ALL PAYMENTS FOR CLAIMS OR 

DAMAGES IN CONNECTION WITH THIS AGREEMENT BEING 

AGGREGATED TO DETERMINE SATISFACTION OF THE LIMIT. THE 

EXISTENCE OF ONE OR MORE CLAIMS WILL NOT ENLARGE THE LIMIT. 

THE PARTIES ACKNOWLEDGE AND AGREE THAT THIS LIMITATION OF 

LIABILITY IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN 

BETWEEN THE PARTIES AND SHALL APPLY NOTWITHSTANDING THE 

FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED REMEDY. EACH 

PARTY ACKNOWLEDGES THAT THIS LIMITATION OF LIABILITY 

REFLECTS AN INFORMED, VOLUNTARY ALLOCATION BETWEEN THE 

PARTIES OF THE RISKS (KNOWN AND UNKNOWN) THAT MAY EXIST IN 

CONNECTION WITH THIS AGREEMENT AND HAS BEEN TAKEN INTO 

ACCOUNT AND REFLECTED IN DETERMINING THE CONSIDERATION TO 

BE GIVEN BY EACH PARTY UNDER THIS AGREEMENT AND IN THE 

DECISION BY EACH PARTY TO ENTER INTO THIS AGREEMENT. 
 

 

(END OF EXHIBIT B) 
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